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This report has—attempted tc survey all parties in the

commercial and multi-family censtruction industry fairly and
completely to produce an eguitable report.

Secondly, effcrts have been made to solicit

" recommendations to change the current system to make the

administration of construction loans more eguitable.

The response of the participants has been. overwhelming.
Not only were the surveys responded to by over 28% of those
surveyed, but there were also returned many letters
documenting exact details of the transactions involved.

The system of funding and administering commercial and
multi-family commercial loans in the State of Florida must
underge a thorough review by the Legislature; and recognition
must be given to establishing a more equitable means of
dealing with the parties affected by a foreclosure of a
construction loan. If fundamental changes are not made in the
current system, then we must acknowledge that more Developers,
Designers, Contractors, and Subcontractors will be in the
position of the General Contractor writing the following as
the close to one of the letters referenced above:

"I bhave <finally grown tired of fighting in an

unfair system, and have chosen instead to avoid

further legal battles by simply liquidating my
business. It is regrettable that the inadequacies

©of Florida‘’s laws allow such injustices to
oceur."

Copies of this report may be obtained by contacting:

Brisbane H. Brown, Jr., Executive Secratary

Building Construction Industry Advisory Committee (BCIAQ)
M. E. Rinker, Sr., Schooli of Building Construction - FAC 101
University of Florida

Gainesvilie, Florida 32611

804/392-5965




I. INTRODUCTION

A. Statement of the Problem

The lending industry plays an integral part in the
development and construction process. The construciion of
most commercial and multi-family housing projects have
traditionally been funded by Construction Loans, usually from
Commercial Banks or Savings and Loan Associations; in many
cases arranged for the developer through a Mortgage Banker.

Due to the nature of development and construction,
financing of construction projects presents the lender with a
unigue and completely different situation as compared to the
traditional commercial lending precess.

In commercial lending, the loan can in most cases be
based on the market value of a tangible, existing commodity
(e.g. an automebile, an appliance, or even a completed
constructed home or building). However, in development, the
loan is based upon a product that does not yet exist, such as
the development of a former parcel of vacant ground. 1In this
type of lending the institution must make a decision-to
finance based upon a set of drawings and specifications, a
pro~-forma feasibility study, property appraisals, develcoper
equity, pre-sales of the development, and the track record of
the developer. The lender may, or may not, have a history of
the development entity, and record of the developer’s

competence or financial responsibility.




In many cases, the Lender must make a decision te finance
the project without the opportunity to provide any input inteo
the selection of the Contractor or Construction Manager that
the developer intends to utilize to construct the project
since the firm has already been selected by the Developer.
Therefore, the Lender must rely solely upon the judggment of
the developer to determine the integrity, competence,
licensure, and financial responsibility of the builder.

A compounding factor in this area seems to be that only
institutions active in construction lending have Construction
Loan Departments that are separate from their other Commercial
Loan Accounts. Few such departments are staffed with
personnel who have an adequate knowledge of, and experience
with the development and construction industry. Such
knowledge and experience are critical in order to properly
evaluate, appraise, and manage the construction loan request,
and ultimately the disbursement of the loan proceeds.

The potential result is an unsuccessful project caused by
a lack of financial responsibility and accountability of the
developer and/or builder, or even outright incompetence,
negligence, or unscrupulous behavior.

The failure of either the developer or builder to
properly perform can, and often does, result in an locan that
becomes a "Non-Performing" or otherwise troubled locan for the
lending instituticon. This problem has become all too fregquent

within the State of Florida, and throughout the United States.
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B. Objective of this Study

This research grant has been funded to study the inter-

relationship of Lending Institutions with the Construction

Development Industries through the financing process. In this

regard,

1.

the following specific objectives were established:

To investigate the activities of the Lending Industry
which provide financing to commercial and multi-
family construction projects.

To investigate the manner in which the Construction
and Development Industries involved in the process of
building commercial and multi-family projects
interact with the Lending Institutions.

To survey the various industry groups to identify
areas of concern in regard to the applicatien,
approval, and administration of the construction
loan.

To make recommendations that will achieve a greater

efficiency in the industry for the benefit of the

public, through the reduction of financial losses
caused by incompetence, developer and contractor
failures, construction liens on the property of

owners, unlicensed activities, negligence, and fraud.
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C. State of the Art

Currently there is no state licensure for developers with
the State of Florida. Anyone may call themselves a developer,
and must only persuade a lender that they have the financial
capability and competence to develop the project. Similarly,
there are few regulations that govern the activities of a
developer aside from those that establish the laws by which
all other corporations must operate.

Such 1is not the case for any other party to a

construction project. Lenders are regulated by the State

Banking Laws, architects and engineers by their respective’

licensing boards, and contractors by the Florida Construction
Industry Licensing Board (CILB).

For instance, in order for a prospective contractor to
obtain a contractor’s license in Florida, an applicant must
submit to a screening-process that includes a review of the
applicants’s education, experience in the chosen field, basic
financiél capability and credit worthiness, and obtain the
minimum liability and worker’s compensation insurance
policies. In addition, the applicant must also pass a
rigorous two day examination to demonstrate a knowledge of the
applicable laws, codes, and regulations, as well as
proficiency in the areas of contract administration, project
management, and fin&ncial management of the a business
enterprise. This information is furnished to the Department

of Professional Regulation through the CILB.
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Furthermore, any complaints and resulting disciplinary
actions taken by the CILB are on file with the regulatory

agency, and are a matter of public record.

Similar regulations and disciplinary boards are in place
to regulate the activities of architects and engineers
involved in the construction process.

However, the authors aré not aware of any readily
available sources by which the lending institution can avail
themselves of similar information in regard to developers. 1In
addition, the lending institutions interviewed in the intitial
phase of this grant were not aware that the information
detailed herein on contractors, architects, and engineers is
available through the respective licensing boards.

The most recognized organization from which infofmation
is obtained concerning the financial strength and history of
such organizations is the firm of Dun and. Bradstreet, but
problems such as the ones described previously are unlikely to

be identified by such reports.



D. Research Apprecach

1. Phase One

Thié initial phase of the research grant has consisted of
the selective probing of the problem as viewed by the CILB,
lending institutions, developers, architects, engineers,
contractors, subcontractors, and suppliers. The purpose of this
phase has been to clearly define the scope of any problems that
appear to exist, from the point of view of each party to the
construction project.

This phase has also been used to develop a methodology for
further investigation on a broader scale within Phase Two of

this study.




2. Phase Two

The efforts undertaken during this phase of the study
have consisted of the development and distribution of a
comprehensive survey of a representative sampling of each of
the above industry groups. This has included the mailing of
a survey to each industry group, followed by selected personal
visits, correspondence, and where needed, telephone
interviews.

The purpose of the survey has been to identify the

current measures being taken to assure that construction

projects are being financed and managed in such a way as to

protect the general public from the financial failure of the
project. It is clear that with the failure of the Savings and
Loan industry, and the high cost of the establishment of the
Resolution Trust Corporation to liguidate the thousands of
failed development projects, that the general public has paid,
and is going to continue to pay billions of dollars in losses
due to the mismanagement of the development and construction
loans made over the past decade.

Additionally, the investigators have reguested

suggestions for improving the management of construction

 loans, including ways in which the CILB might, if requested to

do so, provide input to financial institutions and developers
regarding the competency and history of the particular

professionally regulated firms.




3. Phase Three

The final phase of this grant has consisted of the
cabulating, analyzation, and summarization of the information
gathered from the various surveys. Thought has been given %o
the develcopment of guidelines for specific recommendations to
enhance better cooperation between the lending, development,
design, and construction industry.

This phase of the report really contains the vast body of
the research, neither the executive summary, this
introduction, or any other phése should be substituted for an
in-depth reading of each question and the responses given.
The investigators only wish would be to have been in a
position to detail all of the unsolicited written responses
given to these questions. While the investigators have drawn
their own conclusions in tabulating and analyzing these
responses, it is recognized that the recipient of this report
is totally capable of drawing . their own conclusions. A
thorough reading of Phase Three of the report will make that
possible.

Finally, the report includes recommended future actions
for the industry to consider, which hopefully will improve the
interaction of information between the lending, design,
development and construction industry partners that are

involved in the successful development of a project.
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E. BENEFITS

1. General Public

The benefits of this research grant should accrue to the
general public through increased cooperation between the
industry groups, through greater awareness of the information
available through the <CILB, and through changes in the
statutes which govern the various industries inveolved in the
construction process.

It is the desire of the authors that this repert, and any
future research done into the area of lender involvement in
the construction industry will help to reduce the potential of
future financial losses such as have been sustained by the
general public in the past several years by way of the

financial collapse of so many development projects.

2. Industry

By working together in the development process, sharing
appropriately the rewards and the risks inherent in the
construction of a project, each of the participants in the
process can have a brighter future than the past decade has
held. If the parties are concerned only with the
profitability of their own group, then all will suffer. It is
the desire of the investigators through this report to
demonstrate to Lenders, Owners, Designers, General
Contractors, and Subcontractors alike the importance of this

genuine cooperation in building a better tommorrow.
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II. PHASE ONE - PRELIMINARY INVESTIGATION

As stated in the introduction, the purpose of this
phase of the research grant has been to selectively probe the
area of lender involvement in the development and construction
industry. To accomplish this objective, meetings have been
held with a number of individual firms and association
representatives to discuss any problems that they have found
to exist in the lending and locan administration process.

The associations contacted for information in this
initial development stage of the research included the Florida
Banker’s Association, the American Institute of Architects,
the Associated General Contractors of America, and the
American Subcontractors Association.

Ouflined on the feollowing pages are the issues that each
group has‘ identified ;s a concern of their members feor
investigation. These have been utilized to develop the survey
to explore each potential area for further review during
Phases Two and Three of the report.

The information gathered during this phase was not
quantified as to either the significance of the item that have
been raised, nor as to the extent for which it represents a
concern to the overall industry group. It simply have been
used to develop the survey which will be used to guantify the

matter for investigation, analysis, and recommended changes.
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A. LENDING INSTITUTIONS s

Discussions were held with representatives of both
lending institutions and mortgage brokers. Lenders often are
first contacted by mortgage brokers on behalf of a developer
seeking.financing for a project. Therefore, they have a
particular insight into what a lender may be looking for from
a developer to favorably respond‘to a lending request.

Primary areas of concern expressed by these parties
include the following:

1. Developer Financial Statements

Lender concerns about the financial condition of the

developer of a construction project relate to the
representation of the true financial condition of the entity
requesting the loén, and the principals guaranteeing the
performance ©f the leoan. .Siqpe many developers form a new
legal entity for each development, the financial ability to
repay the loan proceeds is contingent primarily upon the net
worth of the principals within the organization developing the
projects. The tendency to overstate a financial position to
obtain financing is cdﬁmon with any commercial loan, but the
lenders interviewed felt that this would be found to be the
prevalent attitude as it pertains to construction loans.

In addition, the inclusion of past projects and their
values within the balance sheet of the developer requires
significant understanding and interpretation by the lender to

ascertain the marketable value of the collateral.
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Finally, concerns exist with the financial statements of

the principals guaranteeing the loan. Such issues raised were
the identification of assets that have previously been pledged
as collateral securing other loans, joint ownership of assets

with a spouse, and assets of guestionable marketable value.

2. Overly optimistic project Pro~Formas

Another objection raised by Lenders is in the area of
overly optimistic Pro-Formas by developers on the projects
that are being planned. Because of the tendency to be so
optimistic, the'Lenders indicated that there is always a

degree of skepticism about each Pro-Forma that is given.

3. Knowledge about the Selected Contractor
In this initial inquiry to several Lenders, another area

of concern is in that the developer has most often selected

the General Contractor or Construction Manager by the time the

lender is brought into the process. This gives the Lender
very little input into the selection and approval process.
Since the Contractor is the party expected by the Lender
to finish the project in the event of default by the
developer, it was felt that consideration should be given to

the developer gaining approval of the contractor prior to

closing of the loan.
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None of the Lenders talked to in this initial review wefé
aware of the fact that the Construction Industry Licensing
Board maintains certain information about the licensing of
contractors, previous violations, and suspension or revecation

of the Contractor‘s license.

4. Monitoring of the Construction Loan Progress

Oof the lenderé talked to at this stage, there was no
consensus as to the best format for monitoring of the
Construction Loan Progress. Several alternatives were listed

for consideration.

Included among the recommendations were:
a. Hiring of an Independent Construction Consultant.
b. Accepting the Architect of Record’s review‘of the
status of the project.
¢. Using an 1In-House Bank Official familiar with
construction.
In each case, there was still concern about the ability
to adequately monitor the progress of the project, and to be
comfortable in the ability of the developer and contractor to

complete the project for the balance left in the loan.

"
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Being the party to the loan with the lender, the
owner/developer of the property must meet all of the
obligations for approval of the loan, and then work closely
with the lender duriﬁg the administration of <the loan.
Concerns expressed by this group centered on the availability
of adequate financing for a new project, and in the
administration of the loan. Included among the suggested

survey responses were the following topics.

1. Lack of Lender understanding of the development industry -

Of the owners contacted during this phase of the study,
it was felt that very few lenders have a true understanding of
the development industry. The ability to prequalify a
borrower in a typical commercial loan where the asset is

already produced is the manner in which most bankers operate.

The review process of analyzing a loan on a prospective
project by a lender, seems to be beyond the capabilities of
the typical lender, according to the developers interviewed.
For this reason, several developers indicated that they have
found relatively few lenders really interested in making a

construction loan.
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2. Available financing in light of today’s credit shortage

Every developer contacted during this initial phase of
the grant indicated that the single biggest threat to their
ability to develop a project is the availability of financing.

Most indicated that their tréditional sources of
construction lecans were not making any loans for projects of
the type they traditionally developed.

Most believed that the current Savings & Loan Association
and ganking Industry crisis were the primary reasons behind
this change in lender interest in the construction and

development industry.

3. Changing nature of tax laws creating uncertainty

Because of the constant pressure to change the tax laws,

most developers talked to have found it difficult to develop

projects profitably in the last several years. Pressure on
the legislature to eliminate capital gains as a tax advantage
had made many projects unprefitable.

The changing of the tax laws in the midst of development

had made several previously profitable projects unprofitable.

4. Payment of Subcontractors by General Contractors
Most of the owners talked to did not feel comfortable
with the Construction Lien Law, and it‘’s ability to keep their

property lien free during the construction process.
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Even though it was pointed out that the lien law was for
their benefit as well as that of the provider of services to
their project, it was believed that it was virtually
impossible to keep the project lien free in making payments to
the General Contractor. ’

From these discussions, it appears that there may be a
significant misunderstanding or lack of understanding of the
Florida Construction Lien Law by every party to the
construction contract, including Lenders, Owners, Architects,
General Contractors, and Subcontracters. It seems that this
should be an area of further questioning of those surveyed in

this research grant.
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C. ARCHITECTS/ENGINEERS

Usually the Design Professional for a project is the
first contractual relationship that a prospective developer
makes on a project. In this unigque role, the design
professional is most often involved in producing the design of
the project before there is financing in place to construct
the project, and the relationship continues through the
warranty period following completion of the project. Concerns
of the design professionals interviewed during this initial
phase of the research grant, which they felt should be
addressed in the survey included the following items in

addition to those expressed by the lenders.

1. Lack of payment for services rendered prior to financing.

Since the desigher is invelved in the process prior to
the finalization of the loan process, there arise significant
accounts receivable from the designer to the developer for
which the designer must rely upon the good faith and credit of
the developer for payment. The right to place a lien on the
land owned by the developer is often the only security that
the designer may have for payment. A number of design
professionals have seen their receivables and liens eliminated
by the foreclosure by the 1lender of the property in

developments that have failed.
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2. Coordination of progress inspections with lender

As mentioned by the Lenders contacted, the design
professionals contacted felt that there was a lack of
coeordination and consistency in the inspection of projects by
the lender. This results in the possibility of a duplication
of efforts, or even worse a lack of complete inspection for
payments of the contractor. Every lender has a different plan
for inspection of the projects, and the design professional
proposing services to the developer may not know what is to be

expected at the time the proposal is made.

3. Payment for additional services during construction
Several design professionals indicated that the developer
makes inadequate provisions in the soft costs of the loan for
changes in the design which require additional future
services. These may be changes reguired by code, preference of

the owner, or clarifications regquested by the contractor.

" Since pressure is on the developer to prepare a pro-forma that

demonstrates profitability, the additional design professional
fees needed after the start of construction are often

underestimated or left out completely.

4. Monitoring of Lien status on project
Design professionals have become in many cases the

administrator of the construction lien law for the owner.




The Designer is put in this positien because of their
role in approving of the construction draw before it is
certified to the owner. Many design professionals_felt that
this is an area where they were inadegquately prepared to deal
with all of the issues of the lien law.

In addition, this is an area with many legal implications
regarding payments and possible double payments if the law is
not followed by the owner. This leaves the designer in an
untenable position of assuming some liability for certifying

improper payments.
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D. GENERAL CONTRACTORS

The General Contractor or Construction Manager on a
project is the party with the single largest portion of the
construction loan under it’s control. The hard cost of the
construction preject in most cases exceeds all other portions
of the loan combined. For this reason, the General Contractor
is also the party exposed to the most risk of financial
failure of the developer or lender.

Not surprisingly, the meetings held with several General
Contractors and Trade Association representatives during this
preliminary phase of the project brought about the most
concerns about the lending process. The issues of concern
which were developed from these discussions included - the

following items for the survey.

1. Lender foreclosure leaving contractors unpaid for services

Every contractor met with during this initial phase of
the survey indicated that this is a major problem for them as
the General Contractor on a project. As the prime contractor
with the owner, the contractor has certain specific rights and
responsibilities under the lien law. In this role, it is
quite possible for the General Contractor to be totally in
compliance with all of lien law provisions, and still have to
pay subcontractors for services which they perform for which
the General Contractor does not get paid by the owner in the

event of a foreclosure by the lender.
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Florida courts have in several cases ruled that the
subcontract between the General Contracter and it’s
Subcentractors is a separate document with distinct provisions
for payments by the General Contractor, which are independent
from those of the Owner to pay the General Ceontractor. For
this reason, in the event of a foreclosure by the Lender of
the construction loan, the General Contractor may well be left
without payment for the services rendered through the date of
the feoreclosure. Yet, the General Contractor would still have
an obligation to pay all of the Subcontractors who have
performed work on the project.

In addition, tﬁe obligations of the Lender to inform
parties other than the Borrower (typically the Owner of the
Development) of any events which might involve the foreclosure
of the loan. Several General Contractors met with during this
phase of the survey indicated that this is the single greatest
unknown risk that they face in the area of working for private
developments.

This item will be discussed in greater detail in the

recommendation phase of this report.

2. Prompt Payment by the Owner

General Contractors met with in preliminary discussions
indicated that the receipt of their construction draws on a
timely basis is the only way that they can sustain their

operations.
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Most Contractors indicated thét_théif ;ﬁsconirécts had
"Pay when Paid" clauses in them with their subcontractors.

These clauses, which had previcusly assisted them in the
managing of cash flow needs on the construction project now
are serving no useful purpose in many instances. With the
recent court decisions limiting the enforceability of these
"Pay when Paid" provisions, it has become even more difficult
to maintain a positive cash position when owners do not pay on
a timely basis. In several of the discussions, it was pointed
out that the "Red Tape" that they must go through on a moenthly
basis with the Designer, Owner, and Lender is the major time
extending factor in the receipt of their construction draws.

The issue of requiring prompt payment of all construction
invoices by the Owner, is an issue that is being discussed in
many jurisdictions of the country, and is being discussed by

General Contractors and Subcontractors alike.

3. Co-Mingling of Hard Cost and Soft Cost Funds

In most cases, the General Contractors met with indicated

that they ware required by the Lender to execute the

Construction Loan Agreement, but only for the purpose of
assenting that their construction contract with the owner is
subordinate to the terms and conditions of the construction

loan agreement between the lender and owner.
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Most of these agreements include a clauée.thaﬁﬂfédﬁifgg
the contractor to complete the project at the regquest of the
lender in the event of default by the owner. However, the
contractor is given no rights as to notice by the lender of
transfer of funds from the 1locan fér purposes other <than
construction "Hard Costs". The terms "Hard Costs" and "Soft
Costs" are used within the construction and development
industry to loosely describe the difference between those
project costs which are considered as a part of the
construction of the facility ("Hard Costs") by the Contractor,
and the costs of marketing, selling, and financing of the
project ("Soft Costs") by the Developer.

What many contractors stated they have found is that when
a project becomes troubled, then the owner and lender
undertake to transfer funds from the funds originally
available for the construction, and utilize them to fund other
costs of the development, commonly referred to as "Soft
Costs". This process is done without the consent of the
contractor, and then when additional funds are required for
changes in the work, or changed conditions on the project,

they are not available.
4. Performance and Payment Bond Requirements

Lenders typically regquire Owners to utilize General

Contractors which provide Performance and Payment Bonds.
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These bonds obligate the Surety Company to fulfill the
contractual responsibilities of the contractor to
satisfactorily complete the work, and to make all payments as
required by the contract. Performance and Payment Bonds are
written by the surety companies specifically in favor of the
owner. Subcontractors, Suppliers, and Employees involved in
the project are assured of their payments by reason of the
surety representation that all valid invoices and project
costs will be paid. However, it must be noted that the
ultimate payment not be achieved until after the firm or
individual supplying goods or services to the project has
proven the validity of their invoice, which in many cases will
require the process of litigation to be completed.

As the bonds are written, there is no representation to
additional parties other than the owner for the above
protection against claims.

However, as the Florida courts have been interpreted in

recent years, additional parties have been able to enjoin the

surety company and the contractor as third parties in various:

warranty cases.

In some instances these third parties have been able to
collect for damages far in excess of the stipulated warranties
agreed to by the parties, and far in excess of the statutes
for surety obligations in other states. For this reason, many
surety companies are hesitant to issue Performance and Payment

Bonds to otherwise financially capable General Contractors.
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5. Payment of Contract Retainage

Most General Contractors who have been in the business
for many years have come to accept that retainage is going to
be a part of the construction contract.

The purpose of retainage is ostensibly to assure that the
project 1is completed in accordance with <the plans and
specifications, and that all payments have been properly made.

But one guestion often raised by those contacted, is thaﬁ
on those projects which require a Performance and Payment
Bond, it seems that the withholding of retainage in addition
to having the bond in place is in a double security which

should not be required.

6. Lack of knowledge of the Lien Law by Owners and Lenders

In projects being built by the first time Owner, it is
understandable that they might not know the details of the
cften confusing Construction Lien Law. |

However, for experienced Owners and certainly for
Lenders, the lack of understanding of the Lien lLaw and it’s
operation is perplexing to many contractors contacted for
input into the survey.

It was reported that on many projects, there is a period
of education of all parties, in some cases even the attorneys
for the Owner and Lender, by the General Contractor through
their corporate attorney, whe in many cases is much more

familiar with the Construction Lien Law than the Owner.

II-16
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E. SUBCONTRACTORS & SUPPLIERS

Being in the last position of payment, and in most cases,
the first position of performance on a project, puts the
subcontractor in the position of often waiting the longest
time from the date of perfoiming the work, until payment for
the services rendered. For this reason, it is not unexpected
to see the initial interviews with this group focus on the
issue of prompt payment for services rendered. The items
which were raised during meetings with subcontractors,
suppliers, and their trade association representatives
included the following topics.
1. Prompt Payment for services by General Contractor

The overriding concern of Subcontractors is their payment
by the General Contractor with whom they contract. Being one
of the last to receive payment in the cash flow cycle
automatically extends the subcontractors financially. When
this is coupled with the General Contractor that does not pay
promptly after being paid by the Owner, it can be devastating.

Many subcontractors talked to during this phase of the
research grant indicated an unwillingness to accept that they
are not to be paid "... unless and until the General
Contractor is paid"; a clause included within many Subcontract
Agreements drafted by General Contractors. The Subcontractors
do not believe that they have a contractual relationship with
the Owner, and that it 1is not their responsibility to

prequalify the Owner before doing business.
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The Subceontracteors only want to look to the General

Contracter for their payment.

2. Impreoper payments by lender to owner under the lien law

The Lien Law places a burden- on the Owner of a
construction project to make proper payments to aveoid the
possibility of having to pay twice for services rendered on
their property. 1In spite of this, many Owners do not follow
the Lien Law, and make payments to General Contractors without
requiring Lien Releases from those who have given them a
proper Notice to Owner. Even though the Subcontractor has
protection under the law for improper payments, it still can
be an element of risk, by allowing the General Contractor to
extend the distribution of payments to it’s subcontractors on
the project.
3. Payment for retainage after work is complete

Several Subcontractors indicated that the payment of
their retainage following completion of their work is a
problem which needs to be addressed. Those making this
statement were those who are traditionally involved in the
early phases of a pfoject, which is completed long before the
balance of the work. In some cases the Subcontractors were
required to wait as long as a year for their retainage even

though they have no further work to be accomplished.
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It was the feeling of these Subcontractors that the
Lenders should understand this matter, and be willing to allow
the release of this retainage prior to the completion of the
overall preject, provided that their work has ©been

satisfactorily completed and approved.by the Designer.

4. Other Issues

These were not the only issues mentioned by the
Subcontractors.
In addition to the items included here, they alsoc raised
several of the concerns raised by the parties mentioned
earlier in the report. Included among these were:

a. Lender Foreclosure

The position of the subcontractors talked to was
basically that of the General Contractors, however, it
seemed from the Subcontractors that more of them raise&

this as an issue than did the General Contractors.

b. Both Performance and Payment Bonds & Retainage
Requiread. ;

Of those Subcontractors that were bondable, this was
raised as the same issue as the General Contractors,
except that in these instances they were bonded to the

General Contractor not directly to the Owner.
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ITI. PHASE TWO - SURVEY DEVELOPMENT
A. Groups to be Surveyed

Based upon the amount of information gathered in the
first phase of this report certain areas of investigation
became clear. These areas deal with the inter-relations
between the various parties to the contract with one another.

The relationships that seem to be most in need of further
study include:

A. The Lender with the Owner

B. The Lender with the Contracting Parties with the Owner

C. The Owner with the General Contractor

D. The oOwner with the Subcontractors to the General

Contractor.

E. The General Contractor with the Subcontractors.

In addition, there were certain recurring themes in all
of the preliminary discussions in regard to payments and the
lien law which need to be addressed.

Based upon the preliminary meetings, it alsoc became
obvious that separated addressed and tabulated results of the
survey would be necessary for each group surveyed, including:

A. Construction Lenders

B. Private Owners

C. Architects/Engineers

D. General csntractors

E. Subcontractors & Suppliers
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After discussions with several Mortgage Brokers, it
seems that their involvement in the process is to put the
parties together and act as a facilitator in the obtaining of
financing for the project. Those spoken to did not feel that
the inclusion of their input on the other issues addressed
would be that meaningful, as they do not get involved in the
actual censtruction process once the loan has been closed for
the owner. Therefore, no further consideration was given to

included them in the survey that has been developed.

B. Development of the Survey

Attached hereto as Appendices A through E inclusive are
the forms of the surveys that were developed for each of the
above parties.

Each survey covers the same information, but hés been
worded to address the concerns of the group for which it was
developed.

Following development of the preliminary survey, it was
reviewed with several key individual companies, lenders and
associations that expressed a strong interest in the report
being developed. To the extent possible, their concerns were

included within the gquestions being asked.
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C. Representative Sampling for the Survey

Next, a decision had to be made as to the representative
sampling to be undertaken to obtain a valid response group to
the survey. Based upon the investigators contacts within the
lending, design, and construction industries, it was felt that
a minimum of twenty (20%) response to the survey could be
achieved for all areas exéept for construction lenders. It
was estimated that the response rate for this group would be
approximately one-half of the response of the other groups, or
approximately ten (10%), therefore, a proportionately larger
mailing would be reguired.

In order to achieve a representative and responsive
result to the survey, it was determined that the follewing

minimum number of surveys would be sent for each of the above

groups:
A. Lenders - 200 Banks within Florida
B. Private Owners -~ 100 Private Developers building
or have built within Florida.
C. Designers = 100 Architects or Engineering

firms active in the design of
private projects within Florida.
D. General Contractors - 100 Active General Contractors
based within Florida.
E. Subcontractors - 100 Active Subcontractors or
Suppliers working for General

Contractorsonprivateprojects.
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E. Selection of Firms to be Surveyed

The selection of the firms to be surveyed was based upon
several facters, including the time constraints of the report
and the budget available for the mailing and response costs.
But more importantly, the selection was determined by
selecting those firms which are generally involved primarily
in the commercial and multi-family cénstruction market, and
those which are considered to be the more professional within
the wvarious groups. To accomplish this, membership 1lists
and/or assistance for lists of individual firms to be mailed
guestionaires were obtained from:

A. Florida Bankers Association

B. American Institute of Architects (AIA)

C. Associated General Contractors of America (AGC)

D. Associated Builders and Contractors (ABCQ)

E. American Subcontractors Association (ASA)

From the above lists, a total of over 750 surveys were
distributed in at least the minimum number noted above. The

actual number of surveys sent were as follows:

A. Construction Lenders - 200 banks
B. Private Developers - 102 develcpers
C. Architects/Engineers - 147 architectural

or engineering firms
D. General Contractors - 150 general contracting
firms

E. Subcontractors/Suppliers - 172 subcontracting firms
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IV. PHASE THREE - SURVEY ANALYSIS
A. DISTRIBUTION AND RETURN OF SURVEYS

The surveys were distributed in the same order as
outlined in Phase II, with surveys being prepared and sent out
approximately one week apart to allow for even distribution
and return.

In addition, there was an additional motivation for
sending the surveys out in the order of Lenders first, Owners
second, Designers third, General Contractors fourth, and
Subcontractors last. It was believed that General Contractors
and Subcontractors would be the most prompt in respeonding to
the survey because of the nature of their concerns with the
issues being inquired about. Also, because of this interest,
it was assumed that they would return the surveys in a greater
number than possibly Lenders, Owners, or Designers. This
assumption was reached based upon the discussions held with
each group wherein the concerns expressed were not indiceted
to be felt as deeply by Lenders, Owners, and Designers, as
they were by General Contractors and Subcontractors. By
sending ocut the earlier surveys to those parties, additional
time was  allowed both for return and possible follow up if
necessary.

Care was taken not to distribute the surveys during the
Holiday Season where they would be likely to be included in
with much other mail, and possibly not receive the attention

which the investigators hoped for the survey.
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The distribution of each survey was outlined in Phase II.
The response toc the survey by each group is outlined herein.
In most .instances the response of the individual groups
exceeded the expectations of the investigators both in the
number of responses, and in the turn around time from
distribution to receipt of the completed surveys (average of
less than one week). This indicated to the investigators a
great deal of concern about the issues being studied, and the
timeliness of the matter.

Outlined on the following pages are the number of

responses of each group participating in the survey:

1. LENDERS

SUrveys DiStribUted ........vieveeeenseessencacenss 200
Surveys Returned Undeliverable .......ceevu.. ...;.. 0
Net Surveys Distributed .......cciieeeeecennneeenan 200
Surveys Returned Completed ....cccceeemecanccncnnes 51

Percentage Returned/Distributed and Recieved ...... 25.5%

2. OWNERS

Surveys Distributed ..... ceenen ceaesserseaenaeasenn 102
Surveys Returned Undeliverable .........c.ccvuun... 8
Net Surveys Distributed ................ et ettasnas 94
Surveys Returned Completed ........veveeeevenscecasas 17

Percentage Returned/Distributed and Recieved ...... 18.1%
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3. DESIGNERS

Surveys Distributed ......ccei ittt cesnosansas 147
Surveys Returned Undeliverable ..........c00vvunnn. 8
Net Surveys Distributed .........ciiivisnvnnscassas 139
lSurveys Returned Completed ........................ 53

Percentage Returned/Distributed and Recieved ...... 34.7%

4. GENERAL CONTRACTORS

Surveys Distributed .....civinenness e s easane s 153
Surveys Returned Undeliverable .......cieveuureenas o]
Net Surveys Distributed .....coiieeiiiinnnnnas esee. 153
Surveys Returned Completed ......cenveecersrcecnnns 53

Paercentage Returned/Distributed and Recieved ...... 34.6%

5. SUBCONTRACTORS & SUPPLIERS

Surveys Distributed ......... Gt earesesssenessseaaan 152

Surveys Returned Undeliverable .......ciiicineennan 3
Net Surveys Distributed ............... . 149
Surveys Returned Completed ........cceeuee [P 35

. Percentage Returned/Distributed and Recieved ...... 23.5%
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SUMMARY OF DISTRIBUTION =~ -~ ~ ~ -~

Surveys Distributed .......i i iieeeiitrrrrnnannennn 754
Surveys Returned Undeliverabkle .....cciivvuvcnnnn... 19
Net Surveys Distributed ......iceerneennnnronnsnesns 735
Surveys Returned Completed ......... o0 ennn. 209
Percentage Returned/bistr:i'.huted and Recieved ...... 28.4%

SURVEY RESPONSE BY GROUR

HESPONSE PERCENTAGE (%)

RESPONSE GROUP
B Leroers BN owners ¢4 ves Guers
Boaerns Bsues
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Several items of interest were noted when reviewing the
various response totals to the surveys of the individual

groups, including:

1. Surveys Returned Undeliverable

In the two groups of Lender and General Contractor
none of the surveys were returned undeliverable. In each
case the mail was either received by the party directly
or forwardable to a known address.

However, in the case of both Owners and Designers
eight (8) of the surveys were returned as undeliverable
with no forwarding address. This represents
approximately 8% and 5% respectively within these two
groups that have either gone out of business or moved
leaving no forwarding address. This is a significant
percentage when considered even against that of
Subcontractors, who some might consider to be less
financially capable of surviving a recession than either
the Owners or Designers.

In the case of Subcontractors only 3 out of 152
surveys mailed were returned undeliverable or
forwardable, which represents less than 2% of the group.
This may indicate that the recession currently being felt
by the construction industry has impacted Owners and
Designers in a more dramatic way than one might first

imagine.
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2. Percentage of Surveys Returned

The investigators found some interesting correlation
to the number of surveys returned and the issues being
discussed in the subject matter of the research. This
included:

A. Designers:

This group, along with the General Contractors
returned almost 35% of the surveys, an amount that most
would consider phenomenal in terms of survey response.

This indicates that the subject matter is most

critical to these two parties, particularly when cne

considers that the vast majority (over 80%) of the
surveys were returned within one week of mailing.

B. Owners:

This group returned less than 20% of the surveys,

the least of any group. It may be that the first

questions of the survey dealing with the tendency of
owners to overstate their financial condition was
found offensive, and therefore the survey was not
completed. Or, in the alternative, it may indicate
that the owner is not as concerned with the issues
of Lender responsilities within the loan process as
are Designers and General Contractors.

Of those owners contacted about the survey,
most felt that they as the developer were bound by

the terms and conditions of the Lender.
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B. TABULATION AND ANALYZATION OF RESPONSES

In reviewing the responses to each of the individual questions
by the various groups, it becomes clear that the total responses of
all groups to each guestion is the only appropriate way to both
tabulate and analyze the survey.

Based upon this determination, the results of the responses
to the survey for each guestion which is common to more than one of
the groups is tabulated, analyzed and discussed at the time the
question is addressed to the first group. Immediately following
the guestion, it is noted which groups are included within the
context of the survey gquestion.

In the situation of those guestions which were specific to one
industry group, they are addressed individually at the time that
group is reviewed. The order of group survey responses is the same
ds the mailing order; Lenders, Owners, Designers, General
Contractors, and Subcontractors.

For ease in reading of the survey responses, each guestion
begins at the top of a new page. Even though some pages are left
with only a paragraph or two, each specific guestion is more
readily identifiable.

In addition, every effort has been made to provide graphics
which visually show the results of the survey.

The survey responses begin on the following page of the

report:
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1. Do you administer Constructicn Loans with a separate department
or division from other Commercial Real Estate Loans?

( } Yes ( ) No

{(Groups Surveyed: Lenders)

The purpose of this question

- w;ca %) was to ascertain the level of
required attention that lenders
perceive must be given to the

\\

administration of Construction

mcvssm\\\ Loans as compared to other

\_/

Commercial Real Estate Loans. The

_ degree of knowledge needed about -
-YES DND the

construction process is

significantly higher in the
construction of new or renovated facilities than is reguired to
administer a Commercial Real Estate Loanvon a constructed project.

On a constructed project, the decisions reguired to make loan
decisions are bgsed upon a product that, in most instances, is in
place. The decision can then be made based upon the performance of
the product in the marketplace; whether it be a shopping center,
condominium, apartment, or office building.

In the case of a proposed project to be coﬁstructed or
renovated, the risk to the lender and owner is expanded to include
the financial and management ability of the borrower to execute the
development, and the various contractors to produce the intended
project within the budget established, with the gquality expected
from the contract documents, and within the time frame required.
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All of these factors further complicate the ability of the

lender to analyze the feasibility of both the construction loan,
and the progress that is being made toward the ultimate completion
goals once construction is underway.

For this reason, a number of the lenders in the construction
loan market have determined that it is in their best interest to
include within their loan departments a separate construction loan
group which administers primarily these type loans.

The purpose of this guestion in the survey is to determine the

extent of this type of loan administration.

Of the Lenders responding to this survey question, 23.5%, or

approximately one in four, indicated that they do have a separate
department or division to administer construction loans. One of
these Lenders indicated that they had made a decision within the
last year to establish a separate department‘ for construction
locans, after determining that the inclusion of the administration
of these 1loans within the Commercial Loan Department was not
providing the degree of attention needed.

The responses to this question indicated that a minority of
Lenders either feel that the separation of these departments is
important, or that they possibly do not have the resources to
maintain separate departments. Oné response to the survey
indicated that there did not make enough construction loans to
maintain a separate department. This seems to indicate that if
they were making more of these loans that such a separation would

be considered.
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2. If Yes, does your Construction Loan Department include staff
experienced in the Construction Industry?

{ ) Yes { } No

(Groups surveyed: Lenders)
Of those 1lenders which do

have a separate Construction Loan
Department, 92.3% responding
indicated that they have a staff
TES (82 %)

that is experienced in the

Construction Industry. Of those

talked to in this regard, each
indicated that those involved in

M Tlo the department or division, that

they have had direct construction

experience, and also have

experience in the processing of other types of commercial real
estate loans.

Only 7.7% of those responding indicated _that their

Construction Loan Departments do not have experienced construction

personnel invelved in this department.

These responses indicate that the Lenders who feel that having
a separate Construction Loan Department also recognize the
importance of having individuals invelved in this department who

are knowledgeable in the industry.
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3. Do you make Construction Loans even when you have no interest in
the Permanent Financing of the Project?
( ) Yes ( ) No

{(Groups surveyed: Lenders)

This question relates to the
¥

e status of the making of
Construction Loans in the absence
of the borrower having permanent
M (213 | financing in place on the project.
Most construction loans are made

only for the period of time during

MW o

which construction 1is to take

place, and for a short period
thereafter during which the then completed project is convefted to
a traditional long term loan. At this time the locan may be based
upon more accepted standards for the loan, and additional options
are available to the borrower from various lenders. In addition,
the long term mortgage on the property is generally accepted to be
made at a substantially lower rate of interest than the
construction loan.

In discussions with those lenders who make a large number of
construction loans, it was pointed out that some borrowers are not
aware of this fact, and often begin the loan process with the
intention of the same bank making one loan for both construction

and permanent financing.
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Other borrowers are not aware of the fact that many lenders
will make a construction loan even when they have no interest in
the long term financing of the project. These institutions often
want the shert term interest rates available on the locan, but are
not interested in the long term commitment of the lower interest
rate mortgage. In addition, by making construction loans, they are
able to meet the needs of their clientele over the short term while
allowing them the opportunity to locate long term financing for the
project.

Of those lenders responding to this question, it was found
that 78.7%, or over three-fourths of the lenders making
construction loans, will do so even when they have no interest in
the long term loan commitment. Approximately 21.3%, or less than
one-fourth of those responding indicated that they have no interest
in only making construction loans in the absence of also providing
the permanent financing on the project.

In the comments cffered by the lenders, it seems that a number
of those responding in the negative to this question are primarily
the smaller banks, which are making a large number of single family
residential loans, and when making construction loans, are also
looking to obtain the permanent mortgage on the ccmpleted property.

The high number of favorable responses indicates that the
borrowers of construction loans should keep all options open in the
selecting of a construction lender, realizing that there are a

number of Lenders that will make the construction loan only.
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i. If Yes, what requirements do you have for there to be Permanent
Financing in place before the Construction Loan is
made? (Please list all)

{Groups surveyed: Lenders)

72.2%

2.8% 2 B%
[T
PERCENT (%) RESPONSES

P
'ﬂwml'-' Du"l'lfﬂﬂ. Rl %-nuv L
% - T . mmﬂ] vl TEMYT 1 Srms

Frace fuma B OF L RIS

Of those lenders indicating that they do consider construction
loans to developments where they do not provide the permanent
financing, there were a number of responses, howgver, one response
was predominant among all others.

Oof those responding to this question, 72.2% indicated they
would only make the construction loan if there existed a firm
commitment for permanent financing from another acceptable lender,
which in the industry is referred to as a "take-out" loan.
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This take-out commitment would include a commitment on the

part of both the permanent lender and the borrower.

This would be represented by a binding, fully executed
commitment letter from the permanent financing lender that is
binding, . and a fully paid commitment fee on the part of the
borrower prior to the final approval of the construction loan.

If both of these items are not in place,'then a construction
loan commitment letter may be given with the condition that it will
not become effective until the borrower has these items in place.

The second most common responses were given only 8.3% of the
time, and they fall into two categories. First among these was
that the loan must otherwise meet all of ‘the standards for
permanent financing by the construction locan lender. This would
leave open the option for both the lender and borrower to enter
into a permanent financing arrangement in the event that either of
the parties wishes to pursue this avenue at a later time.

Obviously, if the lender requires all of the take-out
commitment steps to have been completed prior to issuance of a
construction loan, then this would preclude any future involvement
in the final financing. By prequalifying the loan for permanent
financing, and not finalizing the take-out commitment, it leaves
open the option for both lender and borrower to continue to
investigate the best permanent financing arrangement.

This does 1leave oéen one risk for the borrower, and that is
should the construction lender not ultimately approve the permanent

financing, then the borrower could be left with no financing.
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S. Do you feel that when a Developer makes an application for
a Construction or Land Acguisition Loan that they typically
represent: . :

( ) Their true financial pesition
( ) A slightly exaggerated financial position
( ) A highly exaggerated position

(Groups surveyed: Lenders, Owners, Designers
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ﬁHlGHLY EXAGGERATED

As shown in the accompanying chart, it is the overwhelming
opinion of Lenders, Owners, and Designers alike that the

typical Developer when making a locan application at least slightly
exaggerates their financial position. In every case the response to

this survey question exceeded 60% of the groups responding.
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There is a measurable difference in the responses of the

Lender and Designer as compared to that of the Owner in regard to
the number of instances where it was reported that the Developer
highly exaggerates their financial position.

Lenders indicated that this is found to occur over 25% of the
time, and Designers felt that this occurs in approximately 25% of
the projects. However, the Owners responding indicated that they
believe this to occur in only 15% of the projects requesting
construction loans. This variance is no doubt due to the fact that

Lenders and Designers are looking at the financial statements from

the perspective of being in a position of critical review of the -

financial condition, whereas the Owners are in a status of trying

to sell to the other two parties their relative strength.
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6. What available means can be utilized to verify a Developer’s
true financial position?

Certified Financial Statement

Dun & Bradstreet

In-Depth Investigation of Financial Statement
Interviews with those doing business with Developer
Other (please list)

(Groups surveyed: Lenders, Owners, Designers, Generals, Sub)

30

PERCENT (%) RESPOMNSE

17

j

N-DEPTH INVESTIGAT ION

LENDER RESPONSES

FINANCHAL STATEMENT D DaB
% tNTERVIEWS I]]]IH]OTMER

Lender Responses to the Survey for each of the categories queried
are shown above. Each of the other groups surveyed are shown on
the following pages. Following the graphs by group is a review of

each type of response, comparing each of the groups.
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OWNER RESPONSES

W=DEPTH INVESTIGAT ION

Owner Responses to the Survey indicate their strong interest in the

Lender inquiring personally with those whom the developer is doing

business.
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Designer responses indicate their strong reliance upon the

Developer’s financial statement as their primary means of verifying

the financial ability of the Owner to pay them.
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The above chart indicates that the General Contractors place
no reliance on the financial statement of the Developer, and
instead rely upon the process of interviewing those with whom the
Developer has conducted business. This may well be because to the
reluctance of the General Contractor to press the Owner for a
financial statement at the same time they are attempting to

negotiate the contract.
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Subcontractors, like the General Contractors with whém they
work, rely on two areas to confirm whether to work on the project:
1. Interviews with those doing business with the Developer
2. Bonding of the General Contractor
As shown graphically in the preceding charts there are several

notable differences in the manner in which the various surveyed

groups utilize financial statements.

group graphs, it becomes difficult to analyze the importance placed
on each type of financial

comparison. For this reason, each of the responses are discussed

investigation by the groups as

When comparing the individual

in the following graphic and narrative review:
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It can be readily seen that there is a diversity of
utilization of financial statements. Clearly Lenders and Owners
pay significant attention to the financial statement as indicated
by the usage of approximately 60% by each group. However, there is
a dramatic drop-off of review of the Developer’s financial
statement when the groups of Designer, General Contractor and
Subcontractor are considered. Less than cne-third of either group

indicates a usage of the statement, with the subcontractors

representing the smallest at a little over 11% indicating a

positive response.
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Other responses to the guestion of what is relied upon in
doing business with the Developer were guite informative. A number
of responses other than those solicited by the investigators were
identified in several ways. To best depict this area, each survey

group will be discussed separately:
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owners indicate in 76.5%, or over three-fourths of the
responses that they utilize this service.

Subcontractors indicated that they rely on the Dun &
Bradstreet report 42.9% of the time, and increase of almost four
fold over their review of the financial statements.

This is a strong indication of the interest of the
Subcontractors in thé parties with whom they are doing business.
Even though they did not feel that their ability to obtain the
financial statement was possible, they do rely upon the credit
information included within the D & B reports to assist them in
their evaluation.

The following graph will be used to demonstrate the
significant change when reviewing those parties reliance upon the

in depth financial statements of the Developers.
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A dramatic change is shown when the question is asked as to
whether the undertaking of a thorough review of the financial
condition of the Developer is undertaken by the survey groups.
This is graphically depicted above. While the Lenders indicated
that this is one of their actions in 80.4% of the survey responses,
General Contractors and Subcontractors did not indicate this

response in even a single survey.
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This clearly indicates that the General Contractors and

Subcontractors do not believe that they can undertake such a
complete review of the statement as do the Lenders.

This is, no doubt, also an indication of why their response to
the first question in regard to using the financial information was
also correspondingly low.

Interestingly, Designers responded on 68.6% of the surveys,
that they review in detail the Owners financial statement, second

only to the Lenders. This may be because the Designer in many

cases is relying on the financial condition of the Developer even .

before the construction financing is in place.
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Percent (%) Utilized by Group

- LENDERS OWNERS
% GENERALS [[H]Iﬂ] SUBCONTRACTORS

ESI1GNERS

Every group with the exception of Designers showed a strong
usage of the interview and recommendation process in their
evaluation of the financial condition of the Developer.

Of these groups, the Developers themselves felt that it was
important as a criteria in over 94% of the responses. Likewise,
the subcontractors, who never utilized an in-depth review of the
financial statement in determining the financial viability of the
Developer, indicates that in 91.4% of the responses that they do

conduct interviews with others having done business with them.
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The high rate of those relying upon the interview process

indicates the reliability in the obtaining of information from
party to party in the construction industry. Whereas General
Contractors and Shbcontractors did not rely at all upon the
opportunity to review in detail the financial statement, they both
overwhelmingly endorsed talking to those who had done business with
the Developer; an indication of the importance of a good

reputation.
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Other responses to the guestion of what is relied upon in
doing business with the Developer were guite informative. A number
of responses other than those solicited by the investigators were
identified in several ways. To best depict this area, each survey

group will be discussed separately:
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A.

LENDERS

In 17.7% of the responses, the Lenders indicated that
they rely upon the tax returns of the Developer to evaluate
financial condition. No doubt in these instances the tax
return is then compared with the information provided on the
Certified Financial Statement to verify the accuracy of the
reported numbers.

No other survey group indicated the use of tax returns as
a means of determining financial condition; This shows the
ability of the Lender to make a demand for information that
others could not easily gain access to in their business
dealings with the Developer.

This also confirms the high response on the part of
Lenders that they undertake an In-depth review of the

financial condition of the Developer.

B. OWNERS
Owners on the other hand recommended ne other means of

determining financial condition of their own group.

C. DESIGNERS

The designers listed two other means that can be utilized
to evaluate the financial ability of the developer to perform
it’s obligations on the project, but they did so in only one
response to each category, indicated a less than wide spread

use of these otherwise good concepts.
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These two items were first to obtain a retainer before
proceeding with any substantial work on the project, and
second to have the Developer set up a line of credit at the
bank to cover the proposed expenses of the Designer during the
preconstruction period.

Even though these items were mentioned but once each, the
investigators see these as a means that should be considered
more often by these two parties to the early stages of the

design process.

D. GENERAL CONTRACTORS

Both Generals and Subs had a h}gh percentage of other
comments concerning establishing financial credibility on the
part of the Developer. General Contractors indicated in 22.6%
of the survey responses that they obtain a separateACredit
Report from that of the Dun & Bradstreet report on the
Developer.

In addition, another 28.3% stated that they only begin
work on the project after they receive a firm commitment of

financing availability from the Lender.

E. SUBCONTRACTORS

Similarly to the General Contractors, the Subcontractors
reported in 31.4% of the surveys that they also obtain
separate Credit Reports on the Developers with whom they are

considering doing business.
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This indicates a strong independence on the part of many

subcontractors to distinctly identify the financial condition
of the Developers, even though they are in most cases not
directly contracted with them on the construction project.
An indicatidn of the high degree of reliance of the
Subcontractors on the financial strength of the General
Contractors with whom they do contract is shown in their
second new response. Fully 57.14%,, or the majority of
Subcontracters listed as a "write-in" their dependance upon
the Performance and Payment Bond of the General Contracter in
determining the financial condition of the project. This is
a significant factor. The Subcontractors obviously are
looking to the party with whom they contract for payment,
regardless of whether the Developer has the ability to pay or
not. This is a factor often overlooked by many General
Contractors, and is one of the primary concerns of the
Subcontractor. This also demonstrates the importance to the

Developer of using a General Contractor that is bondable.
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7. Are Developers willing to admit concerns they may
have about other projects that they own that might cause them
financial setbacks?

{ ) Yes ( ) No

(Groups surveyed: Lenders, Owners, Designers)
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The most interesting comment given by a Developer in
response to the guestion dealing with the willingness of
Developers to admit concerns they may have about other
projects that they own that might cause them financial

setbacks, was this, "I deo, meost don’t!'",
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This attitude is no doubt a reflection of the overall

attitude of Lenders and Designers to this gquestion in
reference to the Developers they do business with in
construction. The prevailing comment by both groups is that
Developers are not candid in their release of information
about negative aspects of any projects, which could have a
detrimental effect on their ability to obtain financing for
the project being considered at the time.

Davelopers on the other hand were evenly split on this
subject matter, with half of the group stating that there was
a willingness t§ admig their concerns about other projects,
whereas an equal group indicated that they would not be so
inclined.

In discussing this matter with several Lenders, the
investigators have found that this becomes a issue of some
concern for the Lender, in that when currently built projects
do not meet the cash flow requirements of the pro-forma
established by the Developer, it will often lead to financial
setbacks on the project being considered by the Lender for a
new loan package. The proverbial "robbing Peter to pay Paul™
principle becomes the Developer’s only means of meeting the
cash flcw needs on existing projects, which only further
complicates the picture for the Lender, Designers, and

Contractors involved in the construction loan.
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To overcome this area of c¢oncern, several Lenders
indicated that steps have been taken by their Construction
Loan Departments to assure that the locan proceeds are
disbursed only to meet the established draw schedule for the
project under their construction locan agreement. |

In addition, some Lender comment in this area included
the taking of steps to accurately assess the financial
condition of existing projects of the Developer, including a
review of pre-sales or leasing, interest reserves, and cash
flow projections as compared to the actual results on a month

by month basis.
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8. What steps do you take to assure that a feputable

Contractor

{Please

{
(
(
(

(

}
)
)
)

)

is being utilized to construct the project?
list all) Rank 1 = most important

Investigate with the Construction Industry
Licensing Board

Submittal of Contractors Qualification Statement
Interviews with Architects and Engineers
Interviews with other Developer clients of the
Contractor

Other

(Greoups surveyed: Lenders, Owners, Designers)
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Each of the Survey response groups are tabulated and

graphed individually on the following pages,

discussion of each group response.
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Owner response to clearly indicate a strong reliance upon

interviews with the Designers with whom they have contact in the

industry.
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Designers it 1is clear overwhelmingly rely upon the
Contractors Financial Statement and the interview process.

In order to thoroughly review each of the various responses
by group, it is necessary to review each of these responses by
comparing each groups use of the available means to select a

reputable contractor.

A. Construction Industry Licensing Board
Of the most significance in the above charts is the fact
that very little investigation with the Construction Industry

Licensing Board takes place with any of the respective groups.
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The only response group indicating any measurable use of
the Licensing Board was that of the Lenders which indicated on
less than 12% of their surveys that this was a method utilized
by them.

None of the responding Owners, and only 2.6% of the
Designers took advantage of this as a primary means of
determining that a reputable Contractor was being utilized in

building the project.

B. Contractor’s Qualification Statements

Of the individual groups, the Designers utilized the
Contfactor’s Qualification Statement most frequently, at 33.3%
of the time, which is understandable in that the form most often
utilized for this purpose was developed by the American
Institute of Architects, AIA Document A305.

The use of the Qualification Statement was also reported by
a 'large percentage of the Lenders, who chose it in 32.4% of the
survey responses.

Owners recognized this report as an important tool in
evaluation of Contractors in only 12% of the respondents
comments. This is possibly due to the fact that many owners

rely upon their Designer to undertake this evaluation and

recommendation of prospective bidders.
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C. Interviews with Architects and Engineers

Both Owners and Designers indicated in approximately one-
third of their responses that conducting of interviews with
other professionals was a primary tool which can be used
effectively in selection of .the Contractor. Clearly, the
opportunity to make c¢ontact with other professionals is
important to the Designer, and it appears that the Developers
have an equal or greater interest in inquiring into the
relationships that previous Designers have had with the
prospective Contractors. Owners noted a reliance on this
personal contact three times as often as they did on the written
Qualifjication Statement of the Contractor.

Lenders had a drop off to only 23.1% in their listing this
option as a viable method for them to utilize. Again, this
indicates a stronger inclination of the Lender to rely upon the
written document as opposed to perscnal contact and opinions of
the performance. This is no doubt indicative of the Lending
industry’s overall interest in meeting of certain measurable

levels of financial capability.

D. Interviews with other Develcper clients of the Contractor
Owners led the way again in the area of contact with those
having done business with the Contractor they are considering.

in a 52% majority, Developers reported this as the option they

most often select, if possible.
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E. Other steps utilized to investigate the Contractor ~
Other methods of investigation noted by the groups were
as follows:
1} Lenders:
a) Credit Reports on the Contractor.
b) Only utilizing quality regional Contractors.
¢} Bonding capability of the Contractor.
d) References of local Subcontractors and Suppliers.
e) Contact with local Law Firms and Realtors.
f) Require Contractor to provide an audited
statement.
2) Owne;s:
a) No other steps listed.
3) Designers:
a) Check with Architects and Suppliers knowleageable
of the Contractor that were not listed by them.
b) Bonding capability.
c) Recommend that the Developer negotiate with only
Contractors of known capabilities.
d) Street talk about the Contractor.
The above responses are self explanatory, however it is
noteworthy that both Lenders and Designers indicated
confidence in thgir ability to find out how the General
Contractor performs by contacting the Subcontractors and
Suppliers in the area. This is an important way to determine

how the Contractor treats it‘s Subcontractors and Suppliers.

IV - 42 -

R F



9. Do you always require the General Contractor to provide a
Performance and Payment Bonad?

{ } Yes { ) No

(Groups surveyed: lLenders, Owners, Designers)
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By a slight majority, both Lenders and Designers
indicated that they always require or recommend the use of a
Performance and Payment Bond on all construction contracts of
the Developer. From the Lender’s perspective, there is a
greater degree of assurance that the construction will be
construction to meet the "performance" standards of the
drawings and specifications.
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All "payments™ will be made by the Contracter when a
Performance and Payment Bond is required to be furnished.

From the peoint of view of the Designer, in addition to
the above assurance, there is the added incentive for the
Contractor to provide these bonds. This additional reason is
in the area of Contract Administration on the part of the
Designer. When no Payment Bond is provided by the Contractor,
there continues to be a greater obligation on the part of the
Owner to assure that proper payments have been made to all
Subcontractors and Suppliers of the General Contractor. This
obligation is usually delegated to the Designer as the Owner'’s
Agent to certify progress payments to the Contractor.

Owners seem much less inclined to insist upon the
providing of Performance and Payment Bonds by the Contractor.
Only 31.3% of the Owners responding to this question indicated
that they always regquire that these bonds be issued. This
could also be based on the factor of initial cost, which is
approximately cne (1%) of the overall cost of the project for
the Contractor to provide these bonds. Also, in some cases,
the Owners with whom the investigators discussed this issue,
did not see the importance of the Performahce and Payment
Bond. No doubt some of these Owners are ultimately educated
about the importance of the bonds by both Lenders and

Designers.
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10. If not, under what circumstances would you not require a
Performance and Payment Bond? (Please list all that apply)

(
(

(
(
(

)
)

)
)
)

Strong Contracter Financial Statement
Low ratio of current bonded work to total bond

capacity

Requiring Contractor to bond major Subcontractors

Reputation of Contractor

OCther

(Groups surveyed: Lenders, Owners)
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A. Lender Responses

Lenders, in the previous question indicated in the

majority of responses that they always require the Contractor

to provide a Performance and Payment Bond.
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In this response the Lenders continue their reliance upon
the financial condition of the Contractor when they do allow
for the elimination cof bonding.

As would be expected, Lenders rely upon a strong

Contractor Financial Statement more than any-other form of

substitution for the Performance and Payment Bond, which was
listed as a response on 35.8% of the surveys. Second to the
Financial Statement in the mind of Lenders as justification
for not requiring the bonding of the General Contractor was
the firm’s reputation, which was noted by 33.9% of the lending
institutions.

Apparently having a low ratio of currently bonded work to
total bond capacity is not a factor considered by the
financial institutions, as this was listed by only 1.8% of
those responding. Likewise, the Contractor’s reguirement to
bond major Subcontractors on the project does not appear to
have much influence on the decision of the Lenders to require
the General Contractor to also bond the project, as just 5.7%
of the Lenders agreed to this as a factor in their decision.

Other factors identified by the Lenders as items which
would impact their decision to not require the Contractor to
bond the project included two items. The first item noted was
having the General Contractor provide a personal guarantee of
performance. Second, and similar in nature was for the
General Contractor to provide a Letter of Credit to be

deposited to guarantee the performance of the company.
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B. Owner Responses

The primary reason noted by Owners in their response as
a justification for waiving the requirement for bonding by the
General Contractor was the reputation of the firm with whom
they were doing business. Secondly, the Owners agreed that
having the major Subcontractors bond their work was an
acceptable alternative. This response indicates an
understanding on the part of these Owners in that having bonds
on both the General Contractor and the major Subcontractors is

considered by many in the construction industry as in effect

having double bonding on the project, which quite naturally is.

an additional.expense to the developer.

A strong financial statement and low ratio of bonded work
to total bond line were equally listed in just 15% of the
Oowner responses to the survey, indicating little interest in
these areas.

The only other item listed by Owners as an alternative
action for consideration was to utilize only Contractors who
were allowed to bid the project by "Invitation Only". This
process obviously eliminates any undesirable Contractors, and
provides the Owner and Lender with the assurance of a
satisfactory Contractor regardless of the ultimate low bidder.
Note: The General Contractors and Subcontractors were asked
the following companion question in regard to the requirement

to provide Performance and Payment Bonds on private projects.
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11. What percentage of the time are you required to provide a
Performance and Payment Bond on private construction projects?
%

{Groups surveyed: Generals, Subs)

Percent (%) Time Required Lo Provide Bonds
50

Al 4

ap

30

20

- Generat Contractors D Subcontractors

In analyzing this guestion, it should first be noted that
the Performance and Payment Bonds provided by General
Contractors and the Subcontractors are typically written to
the benefit of different parties, or Obligee. Surety bonds

are issued by the Contractor as the principal.
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The bond is to the benefit of the Owner, as Obligee.
Subcontractor bonds are written with the Sub, as principal to
the benefit of the General Contractor, not the Owner. One
secondary benefit to the Owner of Subcontractor bonds is the
additional assurance of their contract performance.

There is a dramatic difference in the reported degree of
bonding on the part of General Contractors and Subcontractors.

The majority of General Contractors (54.9%) are required
to bond on over 60% of their construction contracts, with
nearly 35% being required to bond over 80% of the time. This
is indicative of the fact that Lenders also indicated in a
majority of the construction loans that they require the
bonding of the General Contractor.

Subcontractors are almost as likely not to be required to
provide a Performance and Payment Bond to the General
Contractor. The majority of Subcontractors (51.8%) responding
stated that they are required to bond their contract with the
General Contractor on less than 40% of their contracts. This
response is also a good confirmation to the fact that neither
Lender nor Owneyr considered the bonding of the Subcontractor
to the General Contractor as a viable alternative to the
bonding of the General. This then leaves the decision to bond

the Subcontractor as a business decision of the Contractor.
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In today’s economy, the difference of the cost of a Sub
bond, approximately 1% of it’s contract value, could be the
difference between obtaining the contract and being the second
bidder. Therefore, fewer sub bonds are being reguired.

Only one subcontractor in four indicated that they are
required to bond on over 80% of their subcontracts. It is
guite possible that these are the major mechanical and
electrical subs which are often the primary subs on the

project, and also the most likely to be bonded.
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12. Do you reguire the Contractor to execute

Construction Loan Agreement?

( ) Yes

Note: This question was also asked of General Contractors
as to whether they are required to execute the

( ) No

Owner’s Loan Agreement.

(Groups surveyed: Lenders, QOwners, Generals)

the Owner’s

Sequirement 15 Execule Construction Loan

L]
Loy}

i}
)

Lengers

Owners Centractors

YES DNO

A. Overview of the Requirement to Execute the Construction

Loan

As an introduction to this issue,

understand the principle behind this demand. First,

it is important to

the

Lender makes the construction loan to the proposed Developer.
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The Developer accepts *he terms of the construction loan
documents as a prereguisite to obtaining the financing.

Each party anticipates a smooth construction and
development of the project, however the Lender needs a fall
back position in the event of default for any reason on the
part of the Developer. This concern brings up the subject of
"Contract Privity", wherein the only parties to the
Construction Loan are the Lender and the Borrower; and the
Lender wants to be certain it stays that way.

Therefore, ir order to preserve this separation, the
Lender often (62.5% of those responding) requires that the
Contractor execute the Construction Loan,-tﬁereby agqeeing to
perform the obligations cited within it in the event of
default by the Borrower (the Owner). The execution is usually
unilateral on the part of the Contractor, meaning that he
agrees to undertake this obligation, without the Lender
agreeing in advance to do anything. This is done by <the
Lender to attempt to preserve their separation from any
obligation to the Contractor. To accomplish this, the
execution of the Construction Loan by the Contractor is often
referred to as a "Contractor’s Consent" or in some cases
"Assent".

Detailed below is a typical Assent required by banks
within Florida, which serves to bind the Contractor to the

following terms and conditions:
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ASSENT BY CONTRACTOR

The undersigned hereby certifies that it is
the general  —contractor for Owner for the
construction of improvements, and in consideration
of the making of lcan by Lender, the undersigned
agrees to be bound by the terms of this agreement
insofar as any act is required of the contractor by
this agreement, and further agrees to perform the
same, regardless of the fact that the terms of this
agreement may conflict with <the construction
contract, and the undersigned hereby suboerdinates
it’s lien on the Property to the lien of the
Mertgage. Any locan funds received by the
undersigned shall be used only toc pay for costs
which are authorized hereunder. The undersigned
agrees that in the event of default by Owner under
the Construction Loan Agreement, it shall at
Lender’s request continue performance of the
construction contract in accordance with it’s terms
and this agreement, provided it is reimbursed in
accordance with the contract and this agreement for
all work, labor and materials provided by the
undersigned. By executing this assent, contracter
shall not be deemed in privity with Lender.

The aone is typical of many such assents that are used
by financial institutions both in Florida and throughout the
country. For the Contractor these documents present several
problems, which are listed briefly herein:

1. In many instances the first time that the Contractor

sees this document is when the firm is. requested to come

to the loan clesing and execute it. There is no time to
review either the overall Construction Loan Documents or
even the Assent.

2. In one brief statement, the Contractor agrees to be

bound to the Lender’s Agreement with the Borrower even

when the Construction Contract conflicts with the terms.
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This clause says, "the undersigned agrees to be
bound by the terms of this agreement insofar as any act
is fequired of the contractor by this agreement, and
further agrees to perform the same, regardless of the
fact that the.terms of this agreement may conflict with
the construction contract". Some insist that this is
only in the case of a default by the Borrower, but the
simple reading of the entire Assent makes it clear that
such is not the case. The Contractor by executing the
Assent agrees to abide by all of the Terms and Conditions
of the Borrower’s Loan even during the satisfactory
construction of the project. Terms often included within
this deal with draw schedules, construction liens,
appropriation and disbursement of funds, etc.

3. The Contractor agrees to subordinate it’s ciaim of
Lien on the property to that of the Lender’s Lien of
Mortgage.

4. The Contractor acknowledges that it will only use the
funds drawn to pay for improvements to the project. This
could be interpreted to establish what is referred to as
a segregatipn of accounts, whéreby the Contractor could
not uée the excess funds included as Overhead and Profit
to pay for other expenses of the company normally not
considered as project costs.

5. The Contractor agrees unilaterally to complete the

project for the Lender in the event of owner default.
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However, the agreement to complete is ".. only at

Lender’s request', meaning that if the Lender dces not

make such a reguest, then the Contractor will not be

allowed to finish the project and collect for it’s
performance.

6. The Assent specifically states that by this execution,

“Contractor shall not be deemed in privity with Lender."

Most contractors discussing this issue feel that this is

improper, and that if the Lender wants the Contractor to

execute this document, that it should be a bi-lateral
agreenment élso executed by the Lender.

The above is only intended to provide a backdrop for
understanding the survey question as to whether a General
Contractor is required to execute the Construction Loan
Agreement, and if so under what circumstances, which is

addressed in the next survey question.

B. Lenders Response

Not surprisingly, the Lenders lead the way in insisting
upon having the General Contractor execute the Owner’s
Construction Loan Agrgement, requiring that this document be
executed by the General Contractor in 62.5% of the responses.

The above Assent makes it abundantly clear that there is
every advantage to the Lender to require the execution of the
Construction Loan Agreement, and for the Lender, no reason not

to require it.
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All of the options remain with the Lender, the Contractor
has none, except to refuse to perform under the contract,
which is the lifeblood of the company.

fhe actual surprise for the investigators was that only
37.5% of the Lenders indicated that they did not regquire it to

be executed.

B. Owners Response

Owners were more evenly split in this area, indicating in
56.2% of the responses a regquirement that the Contractor
execute the Loan Agreement, and in 43.8% of the surveys that
they did not require it. 1Interestingly to the investigators
were the number of Owners that indicated in conversations that
they did not have any understanding with the Lender in advance
of the Cdnétruction Loan Closing date that the Contractor
would be required to execute the Agreement. Otherwise, the
Owners stated they would have requested the Designer to
include the provision in the Supplementary Conditions of the
Specifications. By comitting such a reference, some have
expressed concern regarding their ability to insist upon it at
the time of the Loan Closing. Albeit, there may not be any
prerogative on the part of either the Owner or Contractor if

the Loan Closing is going to take place.
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C. Contractors Response

The response of Contractors was as expected with a slight
majority indicating that they are not required to execute the
Agreement. At first, this may not seem to compare to the
overwhelming position of the Lender to reguire the execution.

The response does begin to make sense when one considers
that some Contractors may ultimately either not execute the
Assent, or through intense negotiations they gain some
concessions on the terms of the agreement.

The position of the parties is further clarified in the

review of the following question regarding the "Terms &

Conditions" under which the Construction Loan Agreement

operates.
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13, If execution of the Construction Loan Agreement is
required, what are the terms which regquire the Contractor
to finish the project in the event of default of the
Developer?

{Groups surveyed: Lenders, Owners, Generals)

Of those responding to the survey that expressed an
understanding of the meaning of the execution by the
Contractor of the Construction Loan Agreement, it is a fair
summary of the responses to state that the almost unanimous
list of the terms of the agreement are as follows:

In the event of a default by the Developer, the

Contractor agrees to complete the project under the

terms of the Construction Loan Agreement for the

Lender, at the Lender’s sole option.

Based upon the above summary interpretation of the
typical response to the question, the following comments are
offered in way of analysis.

A. Lenders
In responding to this question, 100% of the Lender’s

answering the survey listed the above statement, or a very

close variation of it. One responded that, "the Contractor
agrees to complete for us, just as if we were the Owner."”

B. Owners
O0f the Owners responding to the survey, 55% listed the

above summary as the terms of the execution. However, fully

45% were not sure what the terms of the agreement were for the

Contractors Assent.
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C. Contractors

Contractors on the other hand knew well what the terms
were; not surprising since they are the entity that 1is
requiréd to finish the project in the event of the Develocper’s
default. Nearly 80% of the Contractor’s listed the above
requirement as the terms of the agreement. However, 8.3% of
those General Contractors responding indicated that they will
only execute the agreement after reaching a full agreement
with the Lender to agree to finish the project, or to pay them
for all work performed through the date of the default.

The frustration of the Contractors in this area are
highlighted in the response of one Contractor, which is guoted
in excerpt below:

“"Lenders seem predisposed to appeal to the

bureaucratic process when it comes to any

discussion of modification to the standard
agreement. The Contractor must persist in his
attempts to reach any reasonable modification.

Even on the rare occasions when we have been

successful in our attempt to modify the Agreement
between Contractor and Lender, should a problem
develop, the Lender typically acts as though the
Agreement did not exist.'(emphasis added by
investigators)

From the comments of the Contractors, and the letters
attached and forwarded to the attention of the investigators
dealing with this matter of the Construction Loan Agreement
execution, it is clear that this is an "open nerve" to many

Contractors.
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Another vivid example of one such letter is listed in excerpt

as follows:

“"As a condition of closing any construction loan,
the lenders were reguiring that the general
contractor sign a document that allowed the lender

to completely abuse the GC (emphasis added) in the
event of borrower default ... of course, the lcan

documents were never available for review until the

day of the lecan clesing.

Meost contractors are given little advance warning

of the requirement and are never given enough time

to adequately review the incorporated documents.

As a result, our company has quit doing work for

owners that had to borrow their construction funds

from banks and S & L's. Fortunately, we were large

enough to successfully make this change. 99% of the

state’s contractors cannot successfully make this
change."

The above is a recurring theme in many notes and comments
by contractors required to execute the Construction Loan
Agreement.

Two Contractors responding to the survey provided copies
of alternative arrangements that they had been able to
negotiate successfully with Lenders. These are attached to
the survey (with Lender, Borrower, and Contractor names
omitted). For the purpose of further analyzing this question,
limited excerpts of these agreements are listed below.

The first is a part of an overall six page agreement

executed by Lender, Borrower and Contractor.
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The provisions dealing with the default of the Borrower are as
follows:

"In the event the Borrower defaults under the

Contract, ... then the Contractor will continue
performance under the Contract for the Lender;
- provided, however; (i) the Lender authorizes

Contractor to continue the work, ... and (ii}) the
lLender, ... agrees to pay or cause to be paid to
Contractor all sums due for it’s work, ... and
agrees to continue to pay the Contractor.

ﬁ Should the Lender not elect to have the work

completed, ... then the Lender shall pay Contractor

y for all work through the date on which the Borrower
‘ defaulted." (emphasis added)

The second Contractor had negotiated a much simpler
agreement with the Lender, but one which seems equally
effective. This agreement was signed only by the Lender and
\ the Contractor, and states in part:

"“"In the event of any default of the loan agreement

between the Owner and Lender, we (the Lender) will
| promptly notify you, and unless such default be due
| te your own nenperformance we will make

disbursement as above for all sums earned under the
i contract, including any retainage, (emphasis added)
| for work performed and approved by the Owner’s
‘ engineer through the date of such notification of
default."

In each of the above cases, the Contractors were able to
reach agreement with separate Lenders, and were able to get
the Lender to jointly execute an agreement along with the
Owner assuring that certain minimum assurances were given to
the Contractor in exchange for the Contractor’s having
provided it’s Assent to complete the project in the event of

default by the Owner.
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14. What steps are to be taken to reduce the Lender’s
exposure when making construction loans? (Please list all
that apply)

( } Developer equity : §
{ ) Perscnal guarantees

{ ) Pre-Sale or Pre-Leases i
( ) Other ‘

(Groups surveyed: Lenders, Owners)

Steps Taken 1o Reduce Lender Exposure 10 Risk
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Developer Equity Dpersonat Guarantees

%Pre-smes %Other

A. Developer Equity

Lenders and Owners alike demonstrated a strong reliance
upon the equity placed in the project by the Developer as the
most effective means to reduce the risk of making a

construction loan to the Lender.
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The above excerpts are included to demonstrate that it is

possible ‘for the diligent Contractor to negotiate an
alternative to the "standard" Assent with certain Lenders.
Other points of the terms and conditions of the Assent

will be discussed in additional questions posed in the survey.
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Lenders acknowledged this area 100% of the time, and
Owners notes it on 93% of their responses.
B. Personal Guarantees

Lenders also identified personal guarantees as their
second choice for minimizing their risk'of loan failure on 96%
of their responses, whereas Owners only selected this as a
choice on 40% of their survey responses. This may well be
because Owners are more willing to place substantial equity
into a project than they are to personally guarantee the loan.
This remains an area of insistence by most lenders, but still
the Owner holds out hope of aveoiding the position of putting
thelr personal net worth on the line to obtain the loan.
€. Pre-Sales or Pre-Leases

Again showing the preference of the two parties, it is
not surprising to see that Lenders are willing to rély upcn
Pre-Sales or Pre-Leases of the project to perceptively reduce
their risk in only 30% of the group respénses. owners,
however saw this as a viable alternative to Personal
Guarantees, and noted it on 60% of their comments.
D. Other

Only one suggestion was listed as an additional
alternative to reducing risk in the making of a loan, and this
option was writtgn in by an owner. This suggestion was to
"rely upon the track record of the Developer". It appears
Lenders do not see this was a way to reduce their risk, since

none found this as a means to accomplish the stated purpose.

IV - 64




15. What is the most reliable method to monitor the monthly
construction draw to insure that the project is not
overdrawn? (Please list all that apply)

Outside Construction Ceonsultant
Architect of Record

In~House Bank Official

Other

e~

»

(Groups surveyed: Lenders, Owners, Designers, Generals, Subs)

100

| ag 5%
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OUTSIDE CONSTRUCT 10N CONSUL TANT D ARCHI TECT OF RECORD

% IN-HOUSE BANK OFF(CIAL % OTHER

As evidenced by the above graph, it is clear that there are
some territorial differences as to the most effective manner
in which to inspecé the project for the construction draw. It
should be noted for clarification, this gquestion was not

asking which party should inspect for conformance to plans.
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This inguiry was merely trying to ascertain the attitude
of the various groups as to the best way to assure that the
construction contract is not overdrawn.

A. Lenders

Lenders in 66.7% of their responses chose to rely upon
the services of an Outside Construction Consultant, and never
mentioning the Designer of Record. They did indicate in 29.6%
of their responses that the use of an In-House Bank Official
was an efficient way to accomplish the task.

B. Owners

Owners agreed with the Lender in the majority of their
survey responses (53.3%) that the Outside Construction
Consultant was the best available source for draw review.
They did however identify that the use of the Designer of
Record was an acceptéble alternative on 26.6% of their
responses, and that the In-House Bank Official would also be
possible in 20% of the surveys.

C. Designers

The designers were unified in their selection of their
own firms to perform the draw inspection. In nearly 90% of
their survey responses this was the inspection method of their
choice. No other selection received enough attention from
designers to warrant an explanation. Inspecting for the draw
is a part of the AIA Agreement, and the designers do not seem

inclined to agree that any other way is better.
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D. General Contractors

Being the party that is making every effort to collect
the draw from the Owner; the General Contractors varied
considerably from the responses of the Lender, Owners and
Designers.

Whereas Designers chose to inspect the project themselves
almost 90% of the time, the Contractors responding to the
survey indicated this as a choice in only 8.1% of. their
responses.

Instead, the General Contractors believe that an In-House

representative of the Lender is the best party to do the:

inspections, as indicated by their 50% response to this
category. Second to the In-House Inspector, the Contractors
chose the use of an Outside Construction Consultant on 36.7%
of their surveys.

This may be due the fact that the General Contractor
believes that <they will be able to complete the draw
inspection quicker with the Lender than with the Designer,
particularly‘when it comes to actual timeliness of processing
of the financial paperwork necessary to collect a draw
reguest. By havipg it certified by the Lender’s Consultant or
an In-House Bank Official, the General is one step closer to

getting paid.
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E. Subcontracters

Subcontractors generally followed the pattern of the
General Contractor in agreeing that the Qutside Consultant
(38.5%), and the In-House Bank Official (34.6%) were the two
best qualified to review the draw.

Subcontractors did identify on 15.4% of their surveys

that the Designer was most gualified to perform this function.
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16. What precautions do you take to assure that the Developer
does not take dollars drawn for hard costs to pay soft
costs on the project, or to pay for costs on other
project? (Please list all that apply)

P e N

None

Developer certification of disbursements
Audit of Developer records

Review of Developer Banking records
Other

Nstt Wl Nt Nl St?

(Groups surveyed: Lenders, Owners, Designers, Generals, Subs)
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This question is asked is to determine which parties, if

any, undertake to assure that the costs drawn by the Developer

are actually being used for the construction of the project,

or "Hard Costs" as previously explained.
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In some of the interviews with General Contractors, this
was expressed as a concern. It appears from these discussions
that some Contractors have been left unpaid, or at least have

had payments delayed because the Owner takes all or a portion

©of the draw request to meet other financial obligations.

Those contractors with whom this was discussed believed that
there should be some prohibition against this type of action.
A. Lenders

Fortunately, from the General Contractors perspective,
only 5% of the Lenders acknowledged that they did nothing to
assure that the draws were being used properly. In almost one
half of the responses (48.7%), the Lenders indicate that they
require the Developer to certify the use of funds drawn from
the construction loan. In another 21.7%, the Lenders
indicated that they either audit the records of the developer
or review their banking records. 1In 19.3% of the responses,
the Lender also added the requirement to receive back executed
lien waivers on every draw, or in some cases issued joint
checks. Included among this group of other responses there
was one response which called for a title update every month
to assure that everyone was getting proper payments.
B. Owners

The owners responding to how the Lender confirms their
use of the funds also indicated that the Lender relies upon
their certification of use of the funds. This was the

response of 55% of the Owners responding to the survey.
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However, another 20% indicated that the Lender did nothing to

confirm their use of the funds. This is in contrast to the
Lender’s response that this only occurred 5% of the time.

C. Designers

This group indicates that they do not take any

precautions as to the Lender’s use of the funds from the draw
- in 65.5% of their survey responses. This is a very high total
as seen from the chart, particularly considering that the
lenders indicated that they let this slip by in only 5% of the
cases. This may indicate the reliance of the Designer upon
the Lender’s certification of Developer disbursements, which
also was the designer’s second selection at 26.5% of the time.
D. General Contractors and Subcontractors

General; and Subs were asked the similar guestion regarding

their efforts to substantiate draw usage:

)
m
Z
n

0
=
-
)

ONTRACTORS SUBCONTRACT O-::x‘S

TES (83 ON)

B Do

BWoe: o

The above contrast is clear, and self explanatory. General
Contractor do undertake to see that the draws are properly
applied 83% of the time, whereas an almost egual amount of

Subcontractors (74.3%) make no such effort.
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17. What precautions do you take to insure that the Contractor
pays the Subcontractors, Suppliers, and Materialmen on the
project on a timely basis? (Please list all that apply)

Lien releases on all Subcontractors
Certification by the General Contractor
Certification by Owner and Architect
Other

(Groups surveyed: Lenders, Owners, Designers)
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A. Lien Releases
The primary precaution taken by Lenders, Owners, and
Designers to assure that the Contractor pays it’s

Subcontractors and Suppliers is the requirement to provide

executed Lien Releases.




In each case this was a reguirement listed in over 80% of
the survey responses, with Owners at 93.8%, followed by
Designers which listed this 88.2% of the time.

B. Certification by the General contractor

Having the General Contractor execute a certification
that all Subcontractors and Suppliers had been paid properly
was virtually identical in the response of the three surveyed
groups at between 65 and 70% of the returned surveys.

C. Certification by the Owner & Architect

Lenders also asked for certification by the Owner and
Architect 45% of the time, leading the way in wanting to see
that every party had fulfilled their respective obligations.
D. Other Responses

Other responses that were listed which should be
considered included:

1. Update of the Property Title on a monthly basis to
assure that no liens have been filed against the
property.

2. Issuance of joint checks in the event of any concern
about the proper payments. (Note: This is listed as
an option of the Lender in most Assent Agreement

executed by the General Contractor as a part of the

Construction Loan closing.
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18. Do you believe that the lending Industry should become
more responsible for insuring that all parties for whom
monies are drawn are in fact paid with those funds?

() Yes ( ) No

(Groups surveyed: Lenders, Owners, Designers, Generals, Subs)

Shouid the Lending Industry Become More Responsible
For Imsuring The Parties Are Properiy Paid®
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It 1s at this stage of the survey that the major
differences Dbetween Lenders, and for the most part, the
remainder of the survey groups become evident. Opening with
this very general gquestion, the survey will build upon the
thought that in some ways, the Lending industry must become a

more responsible part of the lending and development process.
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A major portion of the litigation in the state is over the
issue of delayed payments, or failure to pay the various
parties in the cash flow cycle. The Lender is in the first
position in the cycle, and could if so required undertake more
steps to assure that payments are being properly distributed.

The argument can be made that this is the responsibility
of the Owner, since that is the borrowing entity. But, as has
been seen in the increasing number of defaulted mortgages,
placing the total responsibility upornr the owner would be
unfair. Many owners are first time borrowers of funds of this
magnitude, and are ill equipped to handle the administration
of the funds.

A review of the above statistics in the above gives an
insight into the thoughts o©of the various groups. As each
group moves further away from the source of the funds the
intensity of their opinion grows:

A. Lenders

Even a significant representation of the Lenders
responding to the survey indicated that their industry should
become more responsible to see that those for whom the funds
are drawn, are in fact paid with those funds. Approximately
40% of the Lenders responded affirmatively to the guestion, a
very strong indicaﬁion that there is a need for such improved

payment procedures.
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One lehder supporting strongly the concept of their
industry assuming additional responsibility for distribution
of funds wrote the following insightful comment on this
gquestion:

“The bank lends money. If it thinks it might
have to foreclese on a loan, why should it make
the loan in the first place. Risky lending is the

cause of the current financial banking crisigt!!,»
{(emphasis added by investigators)

Another Lender, taking the opposing position on the
subject, stated his objections in the following manner:

"“"This is not a lender responsibility. It forces
the lender to become a bookkeeper for the owner,
and could cause the lender to incur additional
liability." (emphasis added by investigators)

Each of these Lenders state the position clearly, and
their comments could have come from either side of the issue.
Lending is .a risky business. However, Designers, General
Contractors, and Subcontractors look to the Lender to qualify
those to whom it makes a construction loan commitment.

B. Owners

Not surprisingly, the Owners were evenly split (50-50) on
the issue of accountability for distribution of the funds.
Many Owners do see that the funds that are drawn by them on
their projects are in fact paid to all the parties invelved.
Those that do so, realize that cash flow to every party is the
lifeblood of their existence as a construction entity. 1In
fact, many an otherwise viable contractor has been forced out

of business because of one major uncollected receivable.
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C. Designers

As the survey moves intoc the area of those who expect to
be paid with the loan proceeds,.it is clear that each of the
groups have very strong opinions on the subject. Lenders by
a margin of 84% to 16% indicated that the Lender needed to
become more responsible for the distribution of the funds.

However, one Design firm, probably wishing that it could
respond positively to the guestion based upon other responses,
expressed concern with asking the Lender to take on more

responsibility when they commented on this guestion by adding,

"No! They are notoriously Dbad paper shufflers.".

Unfortunately, those hoping that the Lending industry
" will take on more liability in this area have to be aware that
by doing so, it may well slow up the payment process even
further on the projects.
D. General Contractors
As the cash flow moves from approval by the Designer and
Owner down to the General Contractor, the momentum for
reguiring Lenders to take on more responsibility gains to the
point that 90% called for a change in the current standards.
Many contractors included comments on this matter of the
Lender taking on more responsibility for seeing that
disbursements are made to the parties performing the work for

a construction project.
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One obviously affected General Contractor expressed his
frustration with the Lending industry on this subject when he
wrote:

- "Lenders must learn to be a part of the team, not
an impediment to the process! Construction lending

is not an ivery tower business. Evaluating a
project for a loan is far more than numbers and
paper shuffling. The same is true for

administering the 1loan after it is made,

particularly the disbursement process, and dealing

with the inevitable problems that arise.
E. Subcontractors

The progression of the attitude that Lenders should
become more responsible to see that proper disbursements are
made reaches it conclusion at the end of the “food chain" «
Subcontractors and Suppliers. Of those responding, fully 54%
felt that this should be a requirement. Letters and comments
on this subject indicate an adamant resolve on the part of
this group to see this occur, either through negotiation with
the lending industry, through the legislative process, or if
none of these work, through the legal system.

One subcontractor summed up this attitude best when she
wrote:

"Oonce the Lender makes a commitment to finance a

preject, it is their direct responsibility to

follow through the project with the Owner,

Architect, and Contractors to completion. They

should be required to make sure that all parties

are paig. If they receive false affidavits from

the General Contractors that the Subcontractors

have been paid, then they should be prosecuted.
(emphasis added)

This has been one of the primary legislative issues of
the American Subcontractor Association in recent years.
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19. Do you believe that the Lender should be
required to set aside the portion of the loan for
Construction Costs, and prohibit the use of those
funds for other purposes?

( ) Yes ( ) No

{Groups surveyed: Lenders, Owners, Designers,
Generals, Subs)

Should The Lender Be Recuired To Set Aside
The Construction Loan Costs®
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The impetus for this and similar questions arose in

discussions with the leadership of several groups.

project, has undertaken a thorough feasibility study.
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Oonce the leoan is made, numerous parties rely upon the

financial institution following through with the loan to it’s

conclusion. Should the project fail following completion, -

then that is a different matter, but it should at least be
completed, if not by the Owner then by the Lender, or it’s
designated agent. An uncompleted project only hurts every
party meore, including the Lender.

Of primary concern to the parties in this question if the
use of funds originally designated for the hard costs of
construction ultimately being transferred out of that account
to cover other soft costs on the project, including the
Lender’s interest reserve. In these instances, the Lender may
call upon the borrower to inject more capital into the
project, but it may also come at a time when there is no more
capital available.to inject, and the construction dollars are
no longer available.

Many construction firms that have suretyship with the
major Surety Companies have a requirement that they confirm
that the loan proceeds have been set aside. This can provide
éome assurance to the contractor that the funds are available
for the construction.

A. lLenders

This did not seem to be an insurmountable concern of the
Lenders responding to the survey. Of these, 62.5% agreed that
this was a reasonable reguest, and only 37.5% object to this

as a reguirement.
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Because of this indication of willingness to set aside
these funds for construction, this could be an area of initial
discussion of changes in banking pelicy.

B. Owners

Owners responded in the identical percentages as did
Lendefs, €2.5 for Lenders setting aside the funds, to 37.5%
opposing this concept. Since in many situaticns, the Owner
becomes the first recipient in utilizing the funds elsewhere,
this is a significant concession on their part. By dedicating

the loan proceeds to the hard cost of construction, and not

allowing them to be used elsewhere, the Lender and Owner have

made a commitment not to "rob Peter to pay Paul", at least not
with the hard cost fund.
C. Designers, General Contractors, and Subcontractors
Each of the above groups almost unanimously indicated
that this was an area that needed to be addressed. 1In their
responses these three groups stated their support 92-96% of
the time.
| In answering this guestion, one subcontractor stated what
can occur to many when the funds start getting transferred out
of the hard cost account to fund other portions of the loan,
thereby leaving those working toward the end of the project
with no balance in the loan:
"What about the last subs on the job ... if a
developer is going down we then don’t stand a
chance, and our mechanic’s lien isn’t worth a

d n if that happens. Lenders should have to
monitor the loan and pay for the obligation."
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In explaining his exasperation at seeing these funds
transferred out of the construction account, and not being
there when his invoices became due, the subcontractor went on
to explain:

“In 1990 our firm lost $228,000 on a foreclosed

project, with no chance in H__1 of ever seeing a

dime of it. After spending $12,000 in attorney fee

to try and collect it, we received $0.%

All too often the above scenario is repeated across the
industry in Florida. When the funds in other accounts run

out, then the construction hard cost seems to be the account

of choice to reallocate.
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20. De you believe that the Lender should be required to give
notice to the Contractor in the event of a default by the
Developer?

( ) Yes (- ) No

{Groups surveyed: Lenders, Owners, Designers, Generals, Subs)

Should Lenders Be Required To Give the Contractors
Notice of Developer Defaults?
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Many times when the Lender determines that a loan is not
performing to it’s standard, they will give the Borrower, in
the case of construction the Developer, a Notice of Default,
thereby enacting the Lender’s rights under the Construction

Loan Agreement to discontinue funding of the loan.
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When this situation arises, the Contractor and it’s
Subcontractors are usually the last to know. In some cases,
if one draw has just been submitted that is currently due
within the next 30 days, the construction groups will work for
another 30 days without knowing that they are not going to get
paid for any further work. The result is 60 days worth of
improvements to the property for which the Lender or, in the
case of a foreclosure, the future Owner of the property
receive a benefit for which they haven’t paid.

Thus, the question shouldn’t the Lender be required to
give the Contractor the same Notice of Default as the Owner,
thereby at least limiting the amount of construction that the
contracting group performs for which they may never receive
payment.

A. Lenders

By a very close margin, Lenders did not believe that this
should be a requirement, with those agreeing that the giving
of Notice to the Contractor stating their support for this
change 49% of the time, and only 51% opposing the concept.

Again, as with the previous guestion, this seems to be an
area that would meet with minimal resistance in the event that
legislative changes were proposed to reguire this notice.

B. Owners

Owners overwhelmingly agreed with the Designers,

Contractor and Subcontractors that this Notice should also be

notified, at the same time as the Owner.
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By undertaking this change in the statutes, there is the
possibility that the Lender could agree that the project
continue, or be shut down pending resolution of the default.
But, at least there would be no windfall prefit being built
into the loan for the future owner by allowing the Contractor
to continue.

C. Designers, General Contractors, & Subcontracters

Of nearly 150 respondents to this inguiry él; but 121
indicated that they supported the requirement that Lenders
give Notice of Default to the Contractor.

The comments received on this guestion indicate that,

" .. it is unconscionable for lLenders to object to this
requirement.” The issue is in their opinion a matter of basic
fairness, they are insisting only that they be notified that
the loan is in default, and then should they proceed without
assurance of further payments, then they would be doing so at

their own risk.
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21. Do you believe that the Lender should be required to pay
for all improvements made prior to the date of the
default by the Developer?

( ) Yes ¢ ) No

(Groups surveyed: Lenders, Owners, Designers, Generals, Subs)

Shou!d the Lender Be Required to Pay for All Imorovements
Through the Date of the Notice of Defaultr?
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This gquestion begins a group wherein the Lender is being
asked to make a financial commitment greater than they
currently have under the statutes. The previous gquestions
dealt with performing additional duties, and assuming the
responsibility to give a Notice. However, this question comes
down to "paying for improvements to the property which they
might otherwise not have toc make in a foreclosure".
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A. Lenders
The Lender reaction to this guestion was a 71% opposition
to assuming this obligation. Only 29% responded that they felt
that this should be reguired in the event of default,
However, one Lender that did indicate support of the concept
wrote the following comments:
"We would normally take an assignment of the
Owner’s rights and documents ...'we would then have
a professional evaluation of the value in place,
require the Contractor to certify the draws, and
confirm proper disbursements with releases of

liens.™

The above ideas might provide some insight to other

Lenders as to an alternative approach to this matter,

particularly when a project is nearing completion and the best
alternative is obviously completing the project and putting it
into service for it’s intended purpose.
B. Owners, Designers, Contractors, and sSubcontractors

Owners join with all other groups in agreeing thét all
disbursements approved prior teo the event of default should be
released by the Lender. No doubt this is an effort on the
part of Owners "to ‘have everyone in the same boat" when it
comes time to convincing the Lender to continue the project to
completion. By requiring the Lender to disburse payment for
all improvements prior to the default, it removes a very
strong incentive on the part of the Lender to allow the work

to continue past the time when they intend to disburse funds.
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22. Do you believe that the Lender should escrow the Contract
Retainage, and disburse it as a condition of foreclosure
of a mortgage?

( ) Yes ( ) No

(Groups surveyed: Lenders, Owners, Designers, Generals, Subs)

Sroui¢ the Lenger Be Reguired to Escrow {ontract Retarnage
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=i

B0

4%

70

B0

50

Percent (%) Response

The concept of retainage being held by Owners on General
Contractors, and by General Contractors on Subcontractors
evolved over time because of the need to have an economic
assurance of completion in accordance with the contract

documents as to both guality and time.
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The recognized standard of ten (10%) percent retainage
was established in a time when profits were much higher than
in the present, or even within the past 15 years. Profits on
the General Contractor now are optimistically within the 4-5%

range. Holding of a 10% retainage now means that the

Contractor is required to either finance the negative cash

position, or overdraw the accounts on a monthly basis.
Because of this change{ in recent year many Lenders and Owners
have agreed to reduce retainage to 5% at the point in time
that the contract is 50%.complete, on schedule, and with the
guality required.

However, the idea of retainage has always been that it
was being held as an incentive for the Contractors and Subs to
perform their obligations, and assuming they did, then the
money was there to be paid.

Not so in recent years. 1In the event of default by the
Borrower, and foreclosure by the Lender, the Contractors’
retainage is wiped out along with all other liabilities".

The position of those on the receiving end of the funds
believe that, "the retainage has been recognized as having
been earned, and should be set aside in a separate escrow
account", to be paid based solely on their ability to perform.
This being a requirement, then in the event of default, the
retainage balance would already be a drawn down disbursement
from the loan, being held in a separate account for the

benefit of the contractor.
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This retainage would then not be effected by the foreclosure,
and the funds would be released if the Contractor was not
selected to finish the project.
A. Lenders and Owners

These two groups were almost evenly split on this issue,
with both agreeing approximately 50% of the time that this was
a valid reguest, with an egqual number opposing this point of
view.
B. Designers, General Contractors and Subcontractors

By margins of 74%, 89%, and 92%, respectively, these
groups felt that this should be a requirement. One
particularly articulate Contractor wrote a lengthy comment on
this issue when responding:

“"The biggest problem with Lender irresponsibility

is their ability to foreclose the project and our

liens with their 1st mortgage ... even when they

deliberately induce us to continue after they have

decided to default the borrower."

Mechanic’s liens should have a priority over the
mortgage as it is in some other states, or at least
require them to pay the unvaid retainage and the
unfunded portion of undisbursed draws ... it could
save a lot of problems.

The scope of this report does not support a study of what
other states may be doing in this area, but it could certainly
be an informative 1issue for the legislature to have an
investigation done into this and other areas of Lender

involvement within the construction industry.
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23, Do you believe that retainage should be held on the

Contractor if a Performance and Payment Bond has been

provided?

( } Yes { ) No

(Groups surveyed: Lenders, Owners, Designers, Generals, Subs)

100

Shouid Retainage Be Held on the Contractor
If a Performance & Payment Bond is Provided®

20

¥o%

Response

54%

Percent (%)

W (v

The agreement of Owners and Designers

with

the

Construction groups evaporates when the gquestion of the

retainage being eliminated in the event that Performance and

Payment Bonds are required of the Contractors.

It appears

that the economic incentive for the Contractors to perform is

greater when both retainage and bonds are held.
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A. Lenders, Owners and Designers

The majority of the Lenders responding to an earlier
guestion required bonds on the construction projects on which
they make the loans, and certainly the financial ability of
the surety companies to guarantee performance of obligations
is higher than that of the Contractor. However, as indicated
in the above graph, the Lenders, Owners, and Designers feel
that both retainage and bonds should be required. By margins
of 78%, 81%, and 88%, respectively, these groups asserted
their opinions.

Designers, who had sided with the Contractors in several
previous questions moved over to the side of the Lenders and
Owners with this question. Few comments were made in the
written survey, but when discussing this with several
Designers, their reasons for this position was explained as
follows:

"Holding the retainage on the Contracteors is the

only effective way to assure completion. No one

wants to bhave to call in a surety company to

complete a project, it only takes longer and costs
more. The contractor will do everything possible

to complete the project to get the retainage, but

if there is none, then their incentive is greatly

diminished. As long as they are viable, their

surety company is not going to step around them to
finish the project.”

The position explained above is simply that having a

surety bond is no guarantee that the project is going to be

finished on a timely basis.
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It merely acts as an assurance that in the event that the
Contractor defaults under it’s bond, and the Owner is able to
cbtain a judgement against the Contractor, then it will be
collectible.

Apparently, Owners and Designers agree with Lenders that
retainage should be held even when the Performance and Payment
Bonds are provided.

B. General Contractors

By a slight majority, General Contractors felt that the

Performance and Payment Bonds should stand in the place of

holding retainage. However, it was only by a majority of 54%

to 48%, which indicates a strong feeling even on the part of

General Contractors that both should be maintained as an
incentive for completion.

Another reason for this close response by General
Contractors is most likely because they also are holding both
retainage, and in many cases Performance and Payment Bonds
from Subcontractors working with them on the projects. This
group it appears agrees that the economié incentive to
complete is greater than the threat of.calling in the surety

to complete the project.
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24. Do you believe that Developers should be licensed for
competency, in the interest of protecting the health,
safety, and general welfare of the public?

( ) Yes ( ) No

{Groups surveyed: Lenders, Owhers, Designers, Generals, Subs)

Shou!d Developers Be Licensed for Competency”?
108

80

BO

54%

Percent (%) Response
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The gquestion of licensing of those who want to develop
property in Florida was mentioned by representatives from each
group met with in the preliminary survey for the
guestionnaire. In our state every other group involved in the
process of development of the project has some form of
regulatory control from Lenders to Realtors, Designers to
Contractors.
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However, anyone can call themselves a Developer, and
assuming they can get financing to build a project, they can
actually become one. Many failed projects have no doubt been
because of financial mismanagement through lack of experience,
education, training, or the understanding of the development
process. The licensing of Developers could be both positive
and a negative for the industry. The positive is that most
parties agree that it is good for financial institutions to
have some regulatery control. The same 1is said even by
Designers and Contractors that deal with the their respective
licensing boards.

A. Lenders, Designers, General Contractors and Subcontractors

All four of these groups expressed support for the
concept of licensing of the Developer. Even those who
objected to the concépt did so only on the basis of it being
another level of bureaucratic involvement in private industry.

Comments supporting the licensing of Developers came from
every group, and were too numerous to mention all, but a few
did offer varying ideas, and are mentioned below:

Lender:

“Yes, but how!"

Developer:

“Maybe, but I don’t know exactly how to go about
it. L1 ]
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Designer:

“"Developers should be held toe a professional

standard; some form of licensure or control is

essential. We must eliminate those who have a

“grab and run with the profit" attitude."

General Contractor:

"Developers should be licensed just like Architects

and Contractors as individuals, acting as the

responsible qualifying agents for their firms"

Subcontractor:

""License developers under name and social security

number o©f the person - not under some fictitious

name of a corperation."

The sentiment for licensing of developers in some form is
guite strong among the above groups.
B. Developers

Even though developers responding to the survey indicated
on 56% of the responses that they did not favor licensure,
another 44% did endorse the concept. One developer in
supporting the concept added the note, "... Wwe are
professional most aren’t", which may be the attitude of many
professional developers who feel that the industry needs some
“"cleaning up", as did this developer.

Consideration could be given to a study of this issue by
the Department of Professional Regulation, who would appear to

be the most likely state agency to administer such a licensing

program.
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25, Under what circumstances would you as the Lender make a
loan to a Developer who has had a previous record of cost
overruns and/or Qifficulty in repaying loans? (Please list
all that apply)

Never

Larger up front equity

Co-signature of a financial partner
Other

e T e W e W}
L L

Note: This question was also asked to the Developers in the
context of under what circumstances did they think a Lender
would make a loan to a Developer in this situation.

{Groups surveyed: Lenders, Owners)

Lending To A Deveioper With A Previous

Record of toan Difficulties?
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Lenders, indicated on 90% of their responses that they

would "never under any circumstances make such a loan."

e
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This response came even given the oppertunity to respond
with two other options, and the chance to add their own
comments. This is a very strong indication that the failure
of a Developer on one project will inhibit their ability to
develop future properties.

B. Owners

Even owners when asked under what circumstances <they
would think a Developer might make such a loan responded in
50% of the surveys that they would never expect to get a loan
under the circumstances noted. There were 30% who believed
that larger up front equity might be an incentive for
obtaining a loan in this situation.

One Developer offered this comment:

" gGreater up front equity of 20% put in ahead of
the lcan, and a good plan of develcopment."
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26. Under what circumstances would you work for a Developer
who has a previous record of cost overruns and/or difficulty
in repaying loans? (Please list all that apply)

Never

Up front payments

Month to month with timely payments
Other

L T T e W e

{(Groups surveyed: Designers)

When Would You Work For A Developer

¥ith A& Record of Broject Difficultlies™
100

90

a0

60

0

am

%

==

Sad NEVER mmmup FRONT PAYMENTS
,:]T (MELY MONTHLY PAYMENTS %OTHEQ

DESIGNER RESPONSES

Only Designers were asked this question, because they are
the first of the groups which would be in a position to work
for a Developer that had a previous record of failing to

perfoerm on a previous construction project.
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In addition, it was assumed by the investigators that
most Contractors and Subcontractors do in fact undertake to
work for Developers with such a history of failed projects.
Therefore, it was believed that those responses would not lead
to any conclusions of value.

only 17% of the Designers indicated they would never work
for a Developer with a track record similar to that described.
This is in stark contrast to the fact that Lenders indicated
that they would not make a loan in these circumstances in over
0% of the survey responses.

Designers indicated 35% of the time that they would work
for the Developer if they received an "Up Front" payment. One
Designer commented on this procedure in this way:

®only if I received an up~front payment for at

least one month’s billing, and then billed against

it, always Xkeeping one month’s retainer ahead of

the expenses."

Another 40% followed through with the above idea of this
Designer when they indicated that they would work on a "Month
to Month Basis with Timely Payments™.

Listed as "Other" categories were items such as
requiring, "a personal guarantee or promissory note™ from the
principals of the development, '"and their wives", and also one
response that said they would "prepare the plans, but not

release them before payment wzas made".
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27. Have you lost money because of a lender’s foreclosure of
a Development or Construction Loan in the past 5 years?

{ ) Yes ( ) No

(Groups surveyed: Designers, Generals, Subs)

100

30

g0

Percent (%) Response

DES1GNERS GENERALS SuUBS

| yes [l no

This gquestion definitely drew a strongly emotional
response from Designers, Generals, and Subcontractors, that
was not indicative of the percentages shown above. It seems
that the intensity of the comments was tied directly to those
which had been impacted adversely to a Lender foreclosure. By
calculation of the responses those 71 of the firms responding
had been affegted by a foreclosure within the past 5 years.
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A. Designers

As mentioned earlier in the report, it is the Designers
that often get involved with an Owner before the actual
construction loan is made. Their only security in many cases
is the potential of a construction lien against the property,
which is in many instances already encumbered tc the maximum
by a Lender. Of those responding, 52% had been involved in a
foreclosure which affected them adversely.

The investigators were made aware of at least one major

firm that could not respond to the survey, because it was

dissolved after it was unable to collect a receivable of over:

$400,000. " These "horror stories" are prevalent in the
industry.

One particularly irate Designer who indicated that their
firm had lost money through Lender foreclosure of development
they had designed had this comment on the situation he faced,
and the way it was dealt with in foreciosure:

“The banking industry totally screwed up, was

afraid to make an intelligent decision, and only

reacted in knee-jerk fashion. Doesn’t anyone out
there have a brain?"

Clearly the above comment is self-explanatory!

B. General Contractors

Of the General Contractors responding 41% had been faced
with the prospect of a Lender foreclosure, while 59% had not.
This may reflect on the ability of the Contractor to control
it’s involvement with less than substantial Developers in more

ways than the Designers and Subcontractors.
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Designers are working in a preliminary position before a
loan is established, and may never get to the point that they
have a Lender to rely upon for the Construction Loan.

Subcontractors, who do not have privity with the Owner,
rely upon the General Contractors to.identify the capability
of the Developer, and likely does not have knowledge of their
financial strength.

Written response in both comments on the survey and
separate letters on this gquestion, indicated the strong
General Contractor interest in this item. Some of their
comments are as follows:

"Lenders want the least amount of their money

invested in a project at any given peint in time.

Then when the foreclesure comes, the eave the

Contractor and BSubcontractors unpaid, letting us

Pick up a large part of the tab for their

foreclosure.”

Another Contractor wrote,

"This is our number one concern in the private

market today. The Lender should be made directly
accountable."

One contractor took the time to respond to this in

a two pade letter, excerpts of which are included

belowﬁ

"Just prior to completion, the lender and our
client had a squabble (over matters totally
unrelated to our performance). Because we were not

a party to the conflict, we were left totally in
the dark.

The Lender foreclesed, and the Developer was unable
to pay our fipal requisition of $197,000. Our
creditors expected payment, for which we had a

Performance and Payment Bond guaranteeing that they
would get paid.”
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Later in the letter, the Contractor points out the

ultimate of his insults.

"The Developer skipped town. We had to abscrb

thousands of dollars in legal costs in addition to

paying our subs, and taking our loss.

Virtually all of this could have been eliminated if

the lien of the contractors were superior to the

lien of the lender, which it should be!"™

This Contractor went on to explain that the Lender would
probably have come out ahead to, because it was left with a
project that was unfinished, and months late in completion.
An all too familiar story.
C. Subcontractors

Subcontractor had the greatest percentage of problems
with Lender foreclosure, as mentioned for the reasons earlier.
Of those responding, 68% had been forced to absorb losses due
+o this action by Lenders.

One letter written by a subcontractor on the subject was
most informative. He stated:

"Over the years we have had to absorb $1.2 millien

in losses through no fault of curs. We have had §

financial institutions foreclose on different

projects for different developers during this
period.

We even lost $645,000 where the Lender had assured
us that the funding was in place, and as it turned
out the lLending Covenants allowed them to foreclose
on the project ahead of our lien. The worst part is
that we had to finish the infrastructure under a
separate contract so they could get on and off the
project."™

Some might disagree that the Sub had any other options,

but the incidence of this happening are seen all too often.
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28. How many private projects have you been involved with in
the last 5 years that have gone into Lender foreclosure?

%

{Groups surveyed: Generals, Subs)

Tota! Numoer of Private Projects in Last S Years
That Have Gone Into Lender Foreclosure
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This question was asked in order to gquantify the
magnitude - of the ©problem with foreclosures that the
participants to the survey had been involved with.

A. General Contractors

0f the Generals, 60% had faced no foreclosures, and 15%

only one.
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Surprisingly, a total of‘ﬁearly'éﬁaﬁhzghigé had been
involved in three or more foreclosures. What is surprising is
that this many could absorb these losses and still respond to
the survey.

B. Subcontractors

Only 31% of the Subcontractors responding had never been
involved with a foreclosure, a sharp decrease from the General
Contractors. Another 31% had been involved in 5 or more
Lender foreclosures. Over 50% had been impacted by 3 or more

foreclosures in the past 5 years.
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That Have Gone Into Lender Foreciosuwre
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{ ") Yes : (

(Groups surveyed: Generals, Subs)
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General Contractors indicated that 21.6% of the time in
which they were involved in a Lender foreclosure that they
were allowed to continue work after the ldan had gone into
default without notification.

Subcontractors responding to the same guestion had a
positive response rate of 32.3%, indicating that they had not

been notified of default in nearly a third more of the cases

than had the General.

Contractor may have known about the default and failed to so

No

29. Have you werked on projects which have gene into
foreclosure where you performed work after the loan went into
default and you were not advised of the default?
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This indicates that in many cases the

notify the Subcontractors working under them.
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30. What percentage of your total velume 3is private
construction?

¥

{Groups surveyed: Generals, Subs)

Percent (%) of Total Volume is Private Work
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This guestion, and several folléwing were asked to
identify the amount of private work upon which the respondents
depend as a percentage of total volume. This also indicates
their interest in the issues, which are exclusively related
to the private development industry. These totals indicate
that in both cases over one-half of the Contractors are
required to bond in excess of 60% of their private work.
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31. What percentage of your private projects involve a
construction lender?

%

(Groups surveyed: Generals, Subs)

Percent (%) Private Projects involving a Lenger
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This question, like the one before indicates that the
majority of Generals and Subcontractors who work on private
projects depend on the involvement of a Construction Lender
for payment, rather than private sources.

This points out the need for all parties to work together
to solve the crisis facing many contractors and subcontractors

involved in the foreclosures discussed in this report.
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32. In what percentage of your projects which invelve a
construction lender, have there been payment delays due to the
lender’s inveolvement in the disbursement process?

%

{Groups surveyed: Generals, Subs) !

.

Percent (%) Lender Delays Payment
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The above responses indicate that approximately 1/3 of
the Generals and nearly 1/2 of the Subcontractors have payment
delays on more than one-half of their projects. This
indicates that a significant number of contracting firms are
facing payment delays through no fault of their own making on
over one-half of the projects on which they work.

This is an astonishing figure!
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33. How many total private projects have you been involved
with in the last 5 years?

%

(Groups surveyed: Generals, Subs)

Tota! Number cf Private Projects tn Last 5 Years
20

Percent {%)of Total

.General Conmtractors

These two gquestions were asked to confirm the assumption
of the investigators that Subcontractors work on many more
projects than do General Contractors, thereby exposing
themselves to a higher possibility of having to deal with a

foreclosure on one or more of their contracts. The graphs

indicate this dramatically.
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General Contractors could be shown graphically with a
chart reading less than one hundred total jobs, with only 26%
working on more than 80 projects in the past 5 years.

Subcontractors show a dramatically different picture,
with fully 35% being involved in over 400 projects in the same

time frame, as evidenced by the following graph.

Total MNumper of Private Projects im Last 5 Years
40

Percent (%Jof Total

gl Subcontractors
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34. Are you knowledgeable about the Construction Lien Law?

( } Yes { ) Somewhat { } No

(Groups surveyed: Generals, Subs)
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This last group of questions in the survey were developed
in direct response to the number of times that Lenders,
Designers, and Owners were depending on the General
Contractors and Subcontractors to comply with the Florida
Construction Lien Law, and found that they knew little or
nothing about the statute and it’s application.

As indicated above, in both groups approximately 30%
acknowledged themselves that they were either unknowledgeable

about the law, or were only somewhat familiar with it.
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35. Have you or a Xey manager in your organization attended a
Construction Lien Law Seminar in the last 2 years?

{ ) Yes ( } No

{(Groups surveyed: Generals, Subs)

TOACTOES
GENERAL CONTRACTORS SUBLONTRALS

YES (78.8%)

TES [(85.3%)
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Of those responding, 86% of the General Contractors, and
78% of the Subcontractors had attended a seminar on the
subject of the Lien Law in the past 2 years. This is no doubt
a high percentage as compared to the overall industry, because
the survey targeted those General Contractors and
Subcontractors that were members of either AGC, ABC, or ASA,
which would alsc be considered by most to be the more
professional of the contractors.

Those organizations regularly conduct seminars on the
subject, and also make available on a monthly basis
newsletters detailing any changes in the law, and highlighting

areas of the law that should be closely reviewed.
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36. Do you or a key manager in your o?gapization plan to
attend a Construction Lien law Seminar within the next year?

( ) Yes ( ) Neo

{Groups surveyed: Generals, Subs)

S TRACTCR
GENERAL CONTRACTORS SUBLONTRACTURS

TES (62 30
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This final Question among those asked to be completed by
these groups, the majority again replied that they intended to
have a key manager of their organization attend another lien
law seminar within the next year.

This is essential if an organization is going to stay
current on the information within the statute. Each year the
legislature makes significant changes to the law, many of
which completely change the operative parts of it. What one

understands to be the law one year is completely changed the

next.
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One Florida coﬁrt, succinctly put the confusion regarding
the Lien Law in their opinion, part of which is shown below as

the closing comment on this secticn:

"There can be no more confusing statute in Florida
than the one on 1liens under 713. The freguent
impracticality of its application in the field,
coupled with ill conceived, confusing, patchwork
amendments, all topped off by conflicting appellate
decisions, have all combined to make life miserable
for judges, lawyers, legislators, and the vitally
affected construction and lending industries.®

American Fire and Casualty v. Davis, 358 So.2d 255
Florida 4th District Court of Appeals, 1978

On this point, the investigators are assured,
that having been asked this gquestion; then Lenders,
Owners, Designers, General Contractors, and
Subceontractors would have for once in this survey
have all been 100% positive in response to the

guestion.

IV - 116




C. CONCLUSIONS AND RECOMMENDATIONS

1. Conclusions

The objectives accomplished in this survey, as stated in
Section I of the report were identified as the following:

a) To investigate the activities of the Lending Industry.
which provides financing for commercial and multi-
family housing construction projects.

b) To investigate the manner in which the Construction
and Development Industries interact with the Lending
institutions.

c) To survey the various industry groups to identify
areas of concern in regard to the application,
approval, and administration of the construction
loan.

d) To make recommendations that will achieve a greater
efficiency in the industry for the benefit of the
public.

In concluding this report, the investigators have
demonstrated from the responses to this report that the crisis
existing in the commercial development and construction
industry in dealing with the question of lender responsibilty

must be addressed by every party that can have an impact on

the method ¢f administering construction loans for private
developments.

The survey results speak for themselves. Designers,
General Contractdrs, and Subcontractors are being forced to

absorb losses for actions over which they have little or no

control at the present time.
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The investigators encourage those receiving the report to
attempt to work together with each other party involved in the
financing, development, design and censtruction of commercial
and multi-family construction projects within the State of
Florida. Meeting and discussing the issues will often clarify
the respective positions, and middle ground may be achieved on
some.

However, it is the Florida Legislature, and in some cases
the courts that contrel the majority of the issues raised and
responded to in the report. By working together with their
legislators, the professional and trade organizations have
already raised the flag of concern.

Groups such as the Florida Bankers Association, American
Institute of Architects, Associated General Contractors,
Associated Builders and Contractors, Florida Home Builders,
and the American Subcontractor Associations have a strong
voice in the legislature already, even when working alone on
issues.

By combining their resources, in conjunction with this
study and others that could be done, the impact of these

industry groups would be even more effective.
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2. Recommendations

Outlined below are several recommendations that should be
considered by those impacted by the issues covered in this
report. |
a) Dissemination = That this report be disseminated to as
many of those involved in the industry as can be supported by
the funding available through this grant.

b) Trade Association Review -That trade associations review
the results with their memberships, who so thoughtfully
responded to the gquestionairres.

c) Copies to the Legislators =-That efforts be made either
through the BCIAC, or through the trade associations to put
this report into the hands of every legislator in Tallahassee.
d) Study of Residential Market - That consideration be given
to a study of the Residential Construction, Development and
Lending market to determine if, in fact, the problems
identified in this study are similar in nature.

e} Study of Other States - That consideration be given to
further studies on this subject that could investigate what is
being done in other states to resolve these types of problenms.
Many other groups have found this to be the most effective way
of demonstrating that changes are needed.

£) Summary Articles - That trade organizations use this
report to develop articles for distribution through their
monthly newsletters and magazines that have readerships far
beyond the bounds of this publication’s distribution.

g) Lender Review - That Lender's receiving this report will
look upon it as constructive, and will meet with industry half

way in resolving this crisis.
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h) Consideration of Developer Certification - That
consideration be given to establishment of a Qualifying Agent
for Developers, much as already exists for other
professionals. This could be the basis for an additional
grant to explore the means of accomplishing this task,
although it may be beyond the authority of the BCIAC, or even
the CILB to do so. If this 1is the case, then the
recommendation could certainly be forwarded to the Department
of Professional Regulation for their consideration.

i) Prompt Payment by Owners - That Lenders and Owners be
required to make prompt payments ¢to those for whom
construction draws have been submitted.

j)} Prompt Payment by Contractors - That Contractors be
regquired to make prompt payments to those Subcontractors and
Suppliers for whom they have received funds.

k) Construction Lien Law Continuing Education - That efforts
be continued to educate.all parties involved in Development
and Construction in the Florida Construction Lien Law.

1) Construction Industry Licensing Board Information =-That
the Construction Industry Licensing Board maké’greater efforts
to advise Lenders and Owners of their existence, and their
ability to provide information regarding the status of the
Contractor'’s licénse, any previous or existing suspensions or
revocations, and the means by which supposed viclations can be

reported.
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V. APPENDIX

A. Survey Forms by Group:
1. Lenders |
2. Owners/Developers
3. Designers
4. General Contractors

5. Subcontractoers

B. Distribution List for Final Report

1. Provided by BCIAC

€. Letters from Trade Asscciations
1. Associated General Contractors of America

2. American Subcontractors Association




APPENDIX “A

SURVEY FORM OF THE VARIOUS GROUPS

1. LENDERS

2. OWNERS/DEVELOPERS

3. DESIGNERS

4. GENERAL CONTRACTORS

S. SUBCONTRACTORS
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10.

11,

14.

QUESTIONNAIRE FOR LENDERS & MORTGAGE BROKERS

Do vou admimster Construction Loans with a separate depariment or division from other Commercial Real Esawe Loans?
Yes () No ()

If Yes to {1} above. does vour Consmruction Loan Deparmment include staff experienced in the Conszucuion Indusoy? = - -

Yes () No ( )

Do vou make Construction Loans even when you have no interest in the Permanent Financing of the Project?
Yes () No ()

I.fchto(":}abov:.Whax'rtquimnmr.sdoymhavgfaﬁmmbc?mFmrhgmphxbdmmchucdmLmnisnmd:“

0

Do vou fes! that when a Developer makes an applicauon for a Consaruction or Land Acquisition loan that they typically repres:
{ ) Their cue financial posiuon? ’

( ) A SbLghdy exaggerated financial position?

( ) A Highly exaggerated financial position?

What available means do vou utilize 10 verify a Developer's oue financial positon? (Please list all.}
Cenified Financial Starement

Dun & Bradstreer

In-Depth Investigaton of Financial Stament

Iniervaews with those doing business with Developer

Other (please list}

——
e

Do vou find Deveiopers willing to admit concerns that they may have about other projects that they own that might cause ther
financial setbacks?
Yes () No { )

What steps do you take to assure that the Developer is utilizing a reputable Contracior W consgruct the project? (Plzase st ali
Rank 1 = most imponant

( Investigale with Construction Industry Licensing Board

Submital of Contractors Qualification Statement

lnterviews with Architects and Engineers

Interviews with other Developer clients of the Contractor

Qther (please list all)

. —

?o a percentage o{‘ the proiects you finance require the Contracior to provide a Performance and Payment Bond?
‘es () No ()

If Nc © (9} 2-ove, under what circumsiances do you noi required a Performance and Payment Bond? (Please list ali that appi:
}  Strong Conwactor Financial Statement

}  Low ratio of current bonded work to total bond capacity
) Requiring contracior 1o bond major subcontraciors

; . Reputavon of Contractor

{
{
E
( Other (please list all)

Do vou require the Contracior 1 executs the Developer's Construction Loan Agreement?
Yes () No ( )

. If Yes 1o {11) above. what are the terms which require the Contractor 1o finish the project in the event of default of the Deveic:

. What sieps do you take 10 reduce the lender’s exposure when making conszuction loans? (Please list all that appiy)

{ ) Developer Equity

( ) Personal Guaraniees
{ ) Pre-Sales or Pre-Leases
{ ) COnher (piease list all)

Wha is the most reliable method to monitor the monthly construction draw 1o insure that the project is not overdrawn”
{ )} Ouwside Consouction Consuliant

{ ) Archuecr of Record

{ ) In-House Bank Official )
( ) Other (please hist all)




16.

18.

19.

. Do you befieve that the lender should be required 10 give notice o the Contractor in the event of a default by the Devcl;:pc.-'.’
. Should the lender be required to pav for all improvements made prior to the date of the default by the Develaper?

. Should the lender escrow the Contrac: Retainage, and disburse it as a condigon of foreclosure of a mongage?

. Do vou believe that retainage should still be held on a contractor if 2 Performance and Payment bond has been provided? .

. Do vou think Developers should be licensed for competency. in the interest of prowecting the . . . health, safety, and gzneral

Und:whazcj:rcurrmrc:suoddyw\cndmaDcv-:lopawl'ohasammmddmcvmummdﬁuﬂt}'mmmg loans”
{ ) Never

{ ) Larger up front equity

{ ) Co-signarure of a financial parwner

{ ) Onher(please list all)

What precautions do vou take to insure that a Developer does not Co-Mingle funds of different projects or take dollars drawn for
hard costs w0 pay for other projects or o pay soft cosis?

{ ) None

{ ) Developer Centificadon on disbursements
{ )} Audit of Developers Records

{ ) Review of Deveiopers Bankung Records
{ ) Other (please list all}

. What precautions do you take to insure that the Developer's Contraclor pays the Subcontractors, Suppliers, and Materiatmen on

the prosect on a imely basis?

( 3 Lien Releases on all Subconmaciors
{ ) Cenificaton by General Conmactor

{ ) Cenificauon by Owner and Architect !
{ ) Cnher(please bistall)

Do vou believe that the Lending Industy should become more responsible for insuring that all parties for whom mones ars
drawn are in fact paid with those funds?

Yes () No ( ) ‘

Do vou believe thar Lenders should be required 1o set aside the portion of the loan for Construction Costs and whether there

should be restrictions on the owner and iender 10 use those funds for other purposes?
Yes () No( }

Yes ¢ ) No ( )

Yes () No ()

Yes () No ()
Yes () No ( ) i

welfare of the public?
Yes ()} Noe { )
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Opuonal: Please compiete all that vou can to make this a meaningful questionnaire:

1.
2

2.

What is vour Average Annual Yolume of Construction Loans over the past 5 years? §
Esumated Annual Voiume of Construction Loans in this calendar vear? §

[
What & you £xpect in terms of Annual Voiume of Construction Loans for the next 5 vears? 1
increase About the Same Decrease ) !

If an increase or decrease, by what percentage over thus vear’s volume? %

To what do you aoribule this change?  (Please List All) |

Other Comments that would make the results of this survey more meaningful:




QUESTIONNAIRE FOR OWNERS

Do vou fes! that when a Developer makes an apphicadon for 2 Consgucuon or Land Acguisition loan that they typically represe:

() Their rue financial posioon

()

L)

1.

( )} A Slighdy exaggerated financial position
( Y} A Highly exaggerated posidon

Whal do vou fing is acceptable w lenders o verify your financial position?
Cenified Financial Statsment

) Dun & Bradstres:

3 im-Depth Invesugation of Financial Stalzment

) Imerviews with those doing business with Developer

) Other (please list)

—

Are vou willing to admit 1o a lender concerns that you may have about other projects thal may cause you a financial setback”
Yes ()} No ()

What steps do vou take o assure that vou are utlizing a reputable Contracior to consuruct the project? (Please lis: all)
Rank 1 = most imponant

}  Investgate with Constructon Indusoy Licensing Board

{ ) Submiual of Conmactors Qualification Suilement

() Inmerviews with Architects and Enginesrs
{ )
{ )

—

Inierviews with other Developer clients of the Contractor
Other (please list all)

De 100 percent of the projects you build require the Contractor 10 provide a Performance and Paymeant Bond?
Yes () No( )

i \o w0 (5) above, under what circumstances do vou not require a Pcrformancc and Paymeni Bond? (Piease list ali that appiy)
( Strong Contactor Financia! Statement

( ) Low ratio of current bonded work 10 total bond capacity

()} Requirng concacior o bond major subcontractors

( '} Repuation of Congacior

{ ) Other (please list all)

Do vou require the Contracior o execute the Owner’s Construction Loan Agreemeni?
Yes () Ne ( 3

If Yes to (7) above, what are the werms which require the Contracior to {inish the project in the event of defaul of the T veloper

¥

VWhat sieps do lenders take 1o reduce their exposure when making consgrucuon loans? (Please last all that apply)
{ ) Owner Equity

() Personal Guaramses
() Pre-Sales or Pre-Leases
() Other (please list all)

. What is the most reliable method 10 monutor the monthly construction draw 10 insure thar the prowect is not everdrawn’

{ )y Ouside Consoucuon Consulant
{ + Architect of Record

{ + In-House Bank Official

{ ) Other (plcase list all)

Undcrwhmcirsummsdoywtrﬁnka lerder would lend w0 a Developer who has a previous record of cost overnims and/ar difficulry 1

{ ) Never

() Larger up front equity

() Co-signature of & [inancial parther
{ ) Other (please list all}

|
t



16.
17
18.
19.

. Yes () No ( )
20.

. What precautions do vour lenders take 1o insure that you do not Co-Mingle funds of differsni projects or ke dollars drawn fc

hard costs o pav for other projects or to pay soft costs?
{ ) None

Ovwner Cenificadon on disbursements

Audit of Develo Records

Review of Developers Banking Records
Other (piease list all)

e
e N e N

. Whal precautions do you take 10 insure thal the Contractor pays the Subcontractiors, Suppiiers. and Mawznalmen on the project

a amely basis?
}  Lien Releasss on all Subconwactors
) Cernificavon by General Conuactor
) Cerificanon by Owner and Archilect
3 Other (please list all)

— . —

. Do vou believe thar the Lending Industry should become more responsible for insuring that all parties for whom monies are

drawm are 15 fact paid with those funds?
Yes () No ( )

. Do vou believe that Lenders should be required 1o set aside the portion of the loan for Construction Costs and whether thers

shouid be resmictions on the owner and iender 1o use those funds for other purposes?
Yes () No { )

Do vou believe that the lendar should be required 10 give nouce 1o the Contractor in the event of a default by the Developer?
Yes () Noe ()

Should the lender be required 10 pay for all improvements made priar 10 the date of the default by the Developer?
Yes () No ( )

%hould :h)c lender pc%scrt:)v.v.’ the Contract Retainage, and disburse it as a condition of foreclosure of a mongage?
es ( No ( )

Do you believe that rezainage should still be held on a contractor if a Performance and Payment bond has been provided?
Do vou think Deveiopers should be licensed for competzncy, in the interest of protecting the . . . health, safety, and general

welfare of the public?
Yes () No ( )
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Opuonal: Pleas: omplete all that vou can to make this a meaningful guestionnaire:

]
1.

o)
-

<
-

th

What is vour Average Annual Yolume of Construction Loans over the past § years? §
Esumaizd Annual Volume of Consuction Loans in this calendar year? $

What do you expect in terms of Annual Volume of Construction Loans for the next 5 years?
Increase About the Same Decrzase

If an increass or decrease, by what percentage over this year's volume? %

To what do vou attribute this change?  (Please List All)

Other Comments that would make the resubts of this survey more meaningful:
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QUESTIONNAIRE FOR ARCHITECTS

Do vou fee] that when a Developer makes an application for a Construction or Land Acguisition Joan that they typically repres
}  Their oue financia! posioon?
) A Slightly exaggerared financia! position?
) A4 Highiy exaggerated financial position?

}  Certified Financial Statement

}  Dun & Bradsueet :

) Interviews with other Architeet Clients of Developer
)

(

(

(

What gvailable means do vou utiiize 10 verifv 2 Developer’s orue financial posidon before entering into a design conmact?
(

i

( Other (Please List All)

Do you find Developers willing 10 admit concerns that they may have about ather projects that they own thar might cause then
financiai setbacks?
Yes { ) No({ )

What steps do vou take 10 assure that the Developer is utilizing a reputable Contractor o conspuct the project? (Please list al!
Rank 1 - Most Impornant

Investgawe with Construcuion Industry Licensing Board

Subminal of Contactors Qualificauon Statement

Interviews with other Architects and Engineers

inerviews with other Developer clients of the Conmactor

Other (Please List All}

M S S St Sy

Do you always recommend that the Contractor be required 10 provide a Performance and Payment Bond?
Yes () No ( )
£ No 10 (5) above, under whal circumstances do you not recommend a Performance and Payment Bond?

Srong Contractor Financial Statement

Low ratio of current bonded work 1ol bond capaciry

Requining contractor 10 bond major subcontractors

écpur.adon of Conmacior

ther

PUFTURTNIPINETIN o )

1
{
(
(
{
(

What is the most reliabie method to monitor the monthly consoruction draw o insure that the project is not overdrawn?
( ) Ouwide Consrucuon Consuliant
( ) Archiwect of Record

( ) InHouse Bank Official
{ ) Other (Please List All)

Under whar circumstances would you work for a developer who has a previous record of cost overruns and/or difficulty 1n
repaying loans?

{( )} |Never

{ ) Up Front Payments

{ )} Month 1 month with timely payments
()} Other (Please List All)

What precaugions do you take to insure that a Developer does not Co-Mingle funds of different projects or take dollars drawn |
hard costs w pay for other projects or o pay soft costs?

{( ) None

( )} Developer Cenificadon on disbursements
( ) Other (Please List All)




10.

1€.

1'!’

18.

What prezactions do vou take to insure that the Developer’s Contracior pays the Subcontractors. Suppliers, and Malerialmen
the project on 3 umely basis”

( ) Lien Releases on all Subconoaciors

{ )} Certfication by General Contractor

{ ) Cenificadon by Owner

{ ) Other

t. Do you believe thar the Lending IndusTy should become more responsibie for tnsuring that all parties for whom monies are

drawn are in fact paid with those funds?
Yes () No ( )

. Do vou believe that Lenders should be required to set aside the portion of the loan for Construction Costs and should there be

restrictions on the owner and lender 1o use those funds for other purposes?
Yes { ) No{ )

. Do you believe that the lender should be required 1o give notice 1o the Contractor in the event of a default by the Developer”

Yes { ) No( )

_ Should the lender be required to pay for all improvements made prior to the date of the default by the Developer?

Yes () Noe( )

. Shouid the lender escrow the Contract Retainage, and disburse it as a condidon of foreclosure of 2 mortgage?

Yes () No{ )}

Do vou believe that retainage should be held on the conmracior if 2 Performance and Payment bond has been provided?
Yes () Ne( )

7 Have vou lost money because of a lender’s foreclosure of a Development or Construction Loan in the past 5 years?

Yes () No ()

Do vou think that developers shouid be licensed for compeiency, in the interest of prolecting the . . . health, safety, anc gener
welfare of the public?
Yes ()} No ( )
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Opidonal: This information would be useful in determining the state of our Construction Development Industy. Pleass compleu:

t)

Lk

wn

that vou can release from your insttugon:

Average Annual Volume of Constructior. Loans over the past 5 years

Estimated Annual Volume of Constuction Loans in this calendar Year

What do you expect in zrms of Annual Volume of Construction Loans for the next 5 years?

Increase Aboui the same Decrease

¥f an increase or decrzase, by what percentage over this vear’s Volume?

To what do vou attribute this change? (Please list ALL Reasons)

Other comments that would make the results of this survey more meaningful:
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GENERAL CONTRACTOR/CONSTRUCTION MANAGER QUESTIONNAIRE

1. What sieps do vou take 1o assure that the Developers you work with on private projects have the financial capability 1o devei
and build the project for which vou are bidding? (Please list all)

: None ( ' } Financial Statement ()
Creditl Report (- Refersnce Cheek ()
Dun & Bradsgest { Bonding of GC ( }
Other
2. What percentage of vour towl volusne is privaie consouction? %
3. What percentage of your private projects involve a conszuction iender? %
4. In what percentage of vour projects which involve a conszuction lender, have there been payment delays due 10 the lender's
involvement in the disbursement process? %
S.  How many private projects have you been involved with in the last 5 years that have gone inio Jender foreciosure?

projecis

6. How many wnal private projects have vou been invcived with in the last § years?
projects

-

Have vou worked on projects which have gons into foreclosure whre vou performed work after the lcan went into defauli 20
vou were not advises of the defaull?

Yes ( } No{ )
8. Do vou believe that the lender should be required 10 give notice to the Contractor and the Subconraciors in the event of 2
default by the Developer?
Yes( ) No { )

9. Should the lender be required to pay for all improvements made prior 1o the date of the default by the Developer?
Yes ( } No (

10. Should the lender escrow the Contract Retainage, and disburse it as a condition of foreciosure of a morigage?
Yes ( } No ( 1}

11. Do vou believe it should be required that retainage be held in an inlerest bearing account, with the intzrest going W the par
ulimately entitled to the ratainage? ;
Yes ( y No () ' !
|

12, Whar percentage of the ume are you required 1o provide a Performance and Payment Bond on private congacts?

|
13, Are vou required as the Contracior to execuie the Developer's Consguction Loan Agreement? l
Yes ( Yy No( ) w

14. 1 Yes 1o {4) above, what are the 1erms for vou, as the Contr:ctor, 1o finish the project in the event of default of the Deveiope: |

15. Dovou bc‘llifcvc that it is proper w0 hold retainage on a conraclr when 2 Performance and Payment Bond 15 provided” ‘
es{ ) No ( )

1&. Do you take any precautions (o insure that a Developer does not take doilars drawn for your constuction draw o pay for othe
projects of o pay soft costs?
Yes { ) No { )

If Yes, what precautions have you found thar work effectvely?




17, Do you believe that Lenders should be reguired 1o set aside the poruon of the loan for Construction Costs and prohion the
of those funds by the Developer for other purposes?

Yes { ) No ()

i8. Do you believe that the Lending Industry should become more responsible for insuring that all partes for whom monies a
drawn are in fac! pai¢ with those funds?

Yes ( }oNo ()
16. What is the most reliable method for the lender to ulilize w0 moritor the monthly construction draw 1o insure that the prox
noL overdrawn”?
independent Consulant ( ) Archuect of Record ()
Bank QOfficial { ) Other (Please List)

2G.  Are you knowledgeable about the Construction Lien Law?
Yes { ) Somewhat ( ) No( )

1. Have you or a key manager in your organization auended 2 Construction Lien Law Seminar in the last 2 vears?
Yes ( )} No( )

=2, Do you ora key manager in yow organization plan to auend a Construction Lien Law Seminar within the next vear?
Yes( ) No ()

23 Do vou believe that Developers shouid be licensed for competency, in the interest of protecting the . . . health, safery, and
general welfare of the public?
Yes{ ) No( )
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Opuonal: Please complete all that you ¢an to make this a meaningful questionnaire:

1. What is vour Average Annual Volume of Constuction over the past 5 years?
5

YD

What is vour Annual Volume expacted 10 be this calendar vear?
s

ta)

How do you expect your Average Annua! Volume (adjuste : for inflation) 1o Change over the nex: § vears?

Increase About the Same Decrease

(1Y

To what de you anribute this changs? (Please List All Reasons).

5. Ouner Comments that would mzke the results of this survey more meaningful:
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10.

1.

—
La}

14.

16,

17

SUBCONTRACTORS/SUPPLIERS QUESTIONNAIRE

What sieps o vou take 1o assure that the Developer and Contractor have the financial capability w develop and build the
project for which vou are building? (Please hst all)

None { ) Financial Satement { ) CreditReport { )
Reference Cheek () Dun & Bradsgest () Bondingof GC ( )
Other
What percantage of vour wotal volume is privare construction? %
What pereentage of your privaie projects involve a construction lender? %

In what percentage of vour projects which involve a consuction lender, have thers been payment delavs due o the lender
involvement in the disbursemc .1 process? %

How many privaie projects have vou been involved with in the last § years that have gone inw lender foreclosure?
projects

How many total private projects have vou been involved with in the last § vears?
projects

Have you worked on projects which have gone into foreciosure where vou performed work afier the Ioan went into defauh:
vou were not advised of the defaull?
Yes( ) "No{ )

Do vou believe that the lender should be required to give notice 10 the Conmracior and the Subcontractors in the event of a
default by the Developer?

Yes( } No( )

Shc\)}uld the lender be required to pay for all improvements made prior 10 the date of the default by the Developer?
es( } No ()

Shg’uld the lender escrow the Conpact Retainage, and disburse it as a conditon of foreclosure of 2 morigape?
es ( Yy ONS ()

Do vou believe it should be required thai retainage be held in an interest bearing account, with the interest going to the part
ulumately receiving the retainage?
Yes( } No(

What percentage of the ime are vou required (o provide a Parformance and Payment Bond on private conmacts? 74
pe g X ) P ym P -

Do vou believe that it is proper o hold retainage on a contractor when a Performance and Payment Bend is provided?
Yes{ ) Na{ )

Do vou take any precautions to insure that a Developer or Contractor does not take dollars drawn for vour consoucuon drav
pay for other projects or 10 pay soft costs?
Yes ( } No( )

If Yes, what precautions have you found that work effectively?

Do vou believe thai Lenders shouid be required 1o set aside the poruon of the Joan for Construcuon Costs and prohibi the v
of those funds by the Developer for other purposes?
Yes( ) No{ )

Do you believe that the Lending Industry should become more responsible for insuring that all parties for whom monies are
drawn are in fact paid with those funds?
Yes{ ) No ( )

What is the most reliable method for the lender 10 utilize © monitor the monthly constuction draw 1o insure that the projes:
not overdrawn?
Independent Consulamt () Architect of Record ()
Bank Official { ) Onher (Please List)
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18.

[ )
powd

Are vou knowledgeable about the Construction Lien Law?
Yes { ) Somewhat ( ) No( )

Have you Or a xev manager in your organizaton auended 3 Construction Lien Law Seminar in the last 2 years?
Yes( Yy ONo( )

Do vou or a key manager in your organization plan to azend a Constructon Lien Law Seminar within the next year?
Yes( ) No ()

Do vou think that Deve spers shouid be licensed for competency, in the interest of prolecting the . . . health, safery, and g

welfare of the pubiic?
Yes ( Yy No( )
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Optional: Please complets all thar you can 1o make this a meaningful questionnaire:

1.

[

Lak

LY.

What is your Average Annual Volume of Construction over the past 5 years?

S

What is vour Annual Volume expecizd (o be this caiendar year?

S

How do vou expect vour Average Annual Volume (adjusied for inflation) o Change over the next $ vears”
Increase About the Same Decrease

To what do vou aurnibute this changa? (Piease List All Reasons).

Other Comments that would make the results of this survey more meaningful:
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Mr. William Conway

BCIAC Chairman

110 Orchard Lane

Ormond Beach, Florida 32176

Mr. Donald R. Dolan,
Executive Vice President

MECHANICAL CONTRACTORS ASSOC.

QOF SOUTH FLORIDA
99 N.W. 183rd Street, Suite 102
Mjami, Florida 33169

Mr. Deane Ellis

FLA. AIR CONDITIOING CONTR. ASSOC.

802 Northwest First Avenue
Delray Beach, Florida 33444

Mr. Joseph Holland, Il
CONSULTANT

1225 N. Halifax Avenue
Daytona Beach, Florida 32118

Mr. Harold Johnson
P. O. Box 770771
Winter Garden, Florida 34777-0771

Mr. Thoemas Mack, State Director

FLA. HOME BUILDERS ASSOCIATION
135 Young Place

Lakeland, Florida 33803

Mr. John C. Pistorino, President
PISTORINO & ALAM CONSULTING
ENGINEERING, INC.

7701 S. W. 62nd. Ave., 2nd. Fioor
South Miami, Florida 33143

Mr. Bruce Simpson

CROM CORPORATION
250 S. W. 36th Terrace
Gainesville, Florida 32607

Mr. Russell P. Smith

THE PLUMBING EXPERTS, INC.
303 Northwest First Avenue
Boca Raton, Florida 33431

Mr. Clifford I. Strom, Director

THE BROWARD CO. BOARD

OF RULES AND APPEALS

955 S. Federal Highway, Suite 401
Ft. Lauderdale, Florida 33316

Mr. Warren M. Sutton

UNIVERSAL DIVERSIFIED ENT., INC.

1050 East 24th. Street
Hialeah, Florida 33013

Mrs. Celeste K. Valdez, Vice Pres.
KALEMERIS CONSTRUCTION, INC.
P. O. Box 15422

Tampa, Florida 33684

Dr. Brisbane H. Brown, Jr.
Executive Secretary - BCIAC
School of Building Construction
FAC 101 - University of Florida
Gainesville, Fiorida 32611

The Honorable Wm. Cecil Golden
Deputy Commissioner
Department of Education

Florida Education Center
Tallahassee, Florida 32399




Mr. Daniel O'Brien, Executive Director
Construction Industry Licensing Board
111 Coast Line Drive, East, Suite 516
Jacksonville, Florida 32202

Mr. Edwin Green,Chairman
Construction Industry Licensing Board
775 NW. 21st. Street

Miami, Florida 33127

Mr. Carios Lopez-Cantera, Vice Chairman

Construction Industry Licensing Board
7401 N.W. Seventh Street
Miami, Florida 33126

Mr. J. B Crockett

Construction Complaints Study Committee

2157 Coral Gardens Drive
Wilton Manors, Florida 33306

Mr. Hoyt G. Lowder

FAILS MANAGEMENT INST.
5301 West Cypress Street
Tampa, Florida 33622

Mr. Clark Jennings
Department of Legal Affairs
Tallahassee, Florida 323939-1050

BROWARD COMMUNITY COLLEGE
FIU/Broward Construction Management
3501 S.W. Davie Road

Ft. Lauderdale, Florida 33314

CENTRAL FLA. COMMUNITY COLLEGE
Building Construction

P. O. Box 1388

Ocala, Florida 32678

DAYTONA BEACH COM. COLLEGE
Building Construction

P. C. Box 1111

Daytona Beach, Florida 32015

EDISON COMMUNITY COLLEGE
Construction Department

8099 College Parkway, S.W.

Fort Myers, Florida 33819

FLORIDA JUNIOR COLLEGE
Building Construction Technology
101 W. State Street

Jacksonville, Florida 32202

GULF COAST COMMUNITY COLLEGE
Building Construction

5230 West Highway, 98

Panama City, Florida 32401

HILLSBOROUGH COM. COLLEGE
Architectural and Construction

P. O . Box 30030

Tampa, Florida 33630-3030

INDIAN RIVER COM. COLLEGE
Building Construction

3208 Virginia Avenue

Fort Pierce, Florida 33498

-




MANATEE JUNIOR COLLEGE
Technology

5840 26th Street, West
Bradenton, Florida 34207

MIAMI DADE COMMUNITY COLLEGE
Building Construction Technology
11011 S. W. 104th Street

Miami, Florida 33176

OKALOOSA-WALTON COM. COLLEGE
Technical Ed. & Economical Dev,

100 College Bivd.

Niceville, Florida 32578

PALM BEACH JUNIOR COLLEGE
Construction Engineering

4200 Congress Avenue

Lake Worth, Florida 33641

PASCO HERNANDO COM. COLLEGE
Vocational & Technical Programs
2401 State Highway 41, North

Dade City, Florida 33525

PENSACOLA JUNIOR COLLEGE
Engineering & Construction

1000 College Bivd.

Pensacola, Fiorida 32504

POLK COMMUNITY COLLEGE
Station 61 - Lakeland
Business and Technology

399 Avenue H. NE

Winter Haven, Fiorida 33881

SANTA FE COMMUNITY COLLEGE
Building Construction 1-50

3000 N.W. 83rd. Street

Gainesville, Florida 32602

SEMINOLE COMMUNITY COLLEGE
Construction Engineering Technology
100 Weldon Blvd.

Sanford, Florida 32771-6199

SOUTH FLORIDA JUNIOR COLLEGE
Technical and Industrial

600 West College Drive

Avon Park, Florida 33825

ST. PETERSBURG JUNIOR COLLEGE
Building Arts Program

2465 Drew Street

Clearwater, Florida 33575

VALENCIA COMMUNITY COLLEGE
Construction Technology Program
P. O, Box 3028 MC 4-23

Orlando, Florida 32802

FLORIDA A & M UNIVERSITY
Dept. of Construction Technology -
P. O. Box 164

Tallahassee, Florida 32307

FLORIDA INTERNATIONAL UNIVERSITY
Construction Mgmt Dept. V H 230
University Park - Tamiami Trail

Miami, Florida 33199




UNIVERSITY OF FLORIDA
School of Building Construction
FAC 101

Gainesville, Florida 32611

UNIVERSITY OF CENTRAL FLORIDA
College of Engineering

Dept. of Civil & Environmental Engineering
P. O. Box 2500

QOriando, Fiorida 32817

UNIVERSITY OF NORTH FLORIDA
Division of Technology & Vocational Ed.
4567 St. Johns Bluff Road, South
Jacksonville, Florida 32216

UNIVERSITY OF WEST FLORIDA
Building Construction

Building 70

Pensacola, Florida 32504

ABC Central Florida Chapter
1260 Palmetto Avenue
Winter Park, Florida 32789

ABC Florida Gold Coast Chapter
4700 N. W, 2nd Avenue
Boca Raton, Florida 33431

ABC Florida Space Coast Chapter
P. O. Box 2296
Melbourne, Florida 32902-2296

Fiorida AGC Council

1363 A. E. Lafayette Street
P. O. Box 10589
Tailahassee, Florida 32302

AGC Florida East Coast Chapter
2617 Australin Avenue
West Palm Beach, Florida 33407

AGC Mid-Florida, Inc.
P. O. Box 22646
Tampa, Florida 33622

AGC Northeastern Florida Chapter
P. O. Box 2519 '
Jacksonville, Florida 32204

AGC Northwest Florida Chapter
P.O. Box 17108 .
Pensacola, Fiorida 32522

BA of Manatee County
4835 27th Street, West, #220
Bradenton, Florida 32522

Charlotte BCA
4007 A. Tamiami Trail
Port Charlotte, Fiorida 33952




HBA of Lake County
1102 N. Joanna
Tavares, Florida 32778

HBA of Mid Florida
544 Mayo Avenue
Maitland, Florida 32751

MBA of Okaloosa/Walton Co.

1880 Lewis Turner Road
Ft. Walton Beach, Florida 32548

HBCA of Palm Beach County
5713 Corporate Way
West Paim Beach, Florida 33407

Hernando BA
7391 Sunshine Grove
Brooksville, Florida 34613

Highlands County BA
906 S. E. Lakeview Drive
Sebring, Fiorida 33870

CITRUS COUNTY BA
1196 S. LeCanto Hwy, 491
LeCanto, Florida 32661

DAYTONA BEACH HBA
2435 S. Ridgewood Avenue
South Daytona , Fiorida 32019

MARION COUNTY HBA
409 N.E. 36th Avenue
Ocala, Florida 32670

OKEECHOBEE BLDRS CHAPTER
P.O. Box 1535
Okeechobee, Fiorida 33473

Mr. Jay Daggner

Lake City Division of Planning &
Development Bidg Dept. :
315 N. Main Street, Bldg B
Tavares, Florida 32778

Mr. Lionel Lesperanze
J. L. W, Vo-Tech Center
3702 Estay Avenue
Naples, Florida 33942

LEE BIA
4571 Colonial Blvd.
Ft. Meyers, Florida 33912

NORTHEAST FLORIDA BA
P. O. Box 17339
Jacksonville, Florida 32245




ABC Florida Gulf Coast Chapter
P. 0. Box 152107
Tampa, Florida 33684

ABC Florida Chapter
1230 North Adams Street
Tallahassee, Florida 32302

Flagler County/Palm Coast BA
One Florida Park Drive #332
Palm Coast, Florida 32037

Florida Atlantic BA
3200 N. Military Trail
Boca Raton, Florida 33431

Fiorida Home Builders Association
P.O. Box 1259
Tallahassee, Florida 32302

Gainesville HBA
2217 N. W. 66th Court
Gainesville, Florida 3286801

HBCA Brevard
1500 W. Eau Gallie Bivd.
Melbourne, Florida 329935




APPENDIX “'C"

LETTERS FROM TRADE ASSOCIATIONS

1. ASSOCIATED GENERAL CONTRACTORS OF AMERICA

2. RMERICAN SUBCONTRACTORS ASSOCIATION




Florida AGC Council

Associated General Contractors of America

322 Beard Street ¢ Tallahassee. Florida 32303 + Post Office Box 10569 ¢ Tallahassee, Florida 22302256y
Phone 904/222-2421 » Fax 904/222-2911 '

March 31, 1992

Mr. Daniel A. Whiteman

Schoecl of Building Construction
University of Florida

423 S.W. 10th Street
Gainesville, Florida 32601

Re: Lender Responsibility Study
Dear Dan:

I am pleased to report that Committee Substitute for Senate
Bill 972 was passed on the last day of the Regular Session of the
1992 Florida Legislature. CS/SB 972 includes the creation of a
new section in the Construction Lien Law entitled Lender
Responsibility. This bill requires lenders to notify the
contractor and any subcontractors or suppliers who have given the
lender a notice to owner if the lender decides to cease funding
under the construction financing. There are also restrictions on
the owner and the lender from reducing the construction budget
more than 5 percent or $100,000, whichever is less, without prior
notice to the contractor and to the subs and suppliers who have
given notice.

The interest and activity on these issues was generated, in
large part, due to the study which you were conducting on behalf
of the Building Construction Industry Advisory Council (BCIAC).
I am confident that the results of your study (and any follow-up
studies which are done in this area) will give the construction
industry and the Legislature guidance to the extent problems
relating to construction financing may still exist.

TN
\‘L«_—
Representing and Serving ~ Florida AGC Chapters
&
Northwest Flornida Northeastern Flonda Mid-Flonda Flonda East Coast South Flonda

“Buifd with the Best"




Mr. Daniel Whiteman
March 31, 1992
Page 2

on behalf of the Florida Council of Associated General
Contractors, I wish to thank you for your work. The Lender
Responsibility Study has a very practical and tangible benefit to
the construction industry.

Sincerely yours,

t-

Mark S. Woodall
Executive Director

MSW/tf

ce: Florida AGC Council
Neil H. Butler, Esg.




LEIBY FERENCIK LIBANOFF AND BRANDT

LARRY R. LEIBY PAOFESSIONAL ASSOCIATION
ROBERT E. FERENGIK, JR.

IRA L. LIBANCFF

ALAN C. (PETER) BRANDT, JR.
STEVEN M. RUBERTONE
ALEXANDER J. WILLIAMS. JR, REPLY TO Miami
KATHLEEN E. BENTE

NESTOR BUSTAMANTE, i

BAUCE J. SMOLER

NADINE A. FIALKOW

ELIZABETH M. AMIR

ARTHUR L. 8ERGER

ATTORNEYS AT Law

DALE A. KONIGSBURG, Or Conman,
PATRICE A. TEDESCKO, Or Couma.

March 24, 1892

Mr. Daniel E. Whiteman
423 Southwest 10th Street
Gainesville, Fiorida 32601

Dear Mr. Whiteman:

PENTHQUSE 2
290 N.W. 185 STREET
MIAML. FLORIDA 33160-8457

DADE (305) 848-8003
BROWARD (305) 525-3553
FAX (305) 049-7582

420 N.E. THIRD STREET
FORT LAUDERDALE, FL 33301

BROWARD (305) 487-2727
DADE (305) 946-800)
FAX (305) 523-3240

I was glad to see the type of survey that you are doing at the University of Florida in
connection with lender payment practices. | was also pleased to be able to participate.
Apparently, the most pleasing activity is the fact that some results have taken place
already in the last legislative session as a result of the interest promoted by activities
such as your study. If you have an opportunity | wouid like to see the results of your

study or a report of your study.

Best personal regards,

._.-/
LARB?R. LEIBY

LRL:njm




